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Building Up a Law Practice 


BY LEMUEL H. FOSTER 


Of the Detroit Bar. 
Author of Foster’s First Book of Practice, etc. 


HIS subject is so broad in its 
scope that to touch even light- 
ly upon its various phases 
would require more space than 
can be devoted to a magazine 
article: We shall therefore 
take up that branch of the sub- 
ject which will be most useful 
to the young lawyer who is 
about to enter actively upon 
the practice of his profes- 
sion, pointing out briefly the things 
which will contribute most strongly to 
the successful upbuilding of a substan- 
tial law practice, and pointing out some 
of the things which will, if not avoided, 
tend to exert an unfavorable influence 
over his career. 

A lawyer’s success or failure is 
brought about by so many concurring cir- 
cumstances and conditions that it would 
be very difficult to determine which of 
these circumstances or conditions exer- 
cised the greatest influence. 

The lawyer’s own personality and hab- 
its; his environment; his ability to make 
and keep friends; to impress people with 
his knowledge of the law; his honesty 
and faithfulness; his habits of prompt- 
ness and industry, or the lack of these 
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various qualities,—have everything to do 
in making him a success or failure. 

Opportunity is also a factor, and in- 
fluential friends are useful; but with- 
out honesty, industry, faithfulness, 
knowledge of the law, and ability to ap- 
ply his knowledge, the lawyer will not 
attain a high rank in his profession. 

A lawyer’s success or failure may, in 
a great measure, depend upon his en- 
vironment; therefore the choice of a lo- 
cation in which to begin practice should 
have his most careful consideration. 
Family ties or the wishes of influential 
friends may induce him to begin practice 
in a place which he would not have other- 
wise considered, and time alone will 
demonstrate whether he was wise in de- 
ferring to the wishes of his friends. 

But if the young lawyer is free to de- 
cide for himself, he should go into the 
matter in a businesslike way. He should 
appreciate the fact that he may be suc- 
cessful in one community and unsuccess- 
ful in another. If he is a man of push 
and energy, with a vigorous body and a 
liking for the strenuous life of a large 
city, he would not be satisfied with the 
quiet of a small place. . If, on the other 
hand, he is a man of quiet, studious hab- 
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its, or of a retiring nature, he will find 
his appropriate field in a smaller place. 


Location. 


Therefore in choosing a location the 
lawyer should consider his abilities and 
temperament, and endeavor to finally 
settle in a community where the sur- 
roundings are congenial, and where he 
will be brought into relations with the 
class of people which he most thorough- 
ly understands, and who will understand 
and appreciate him. But whether he de- 
cides to locate in a large or small place, 
he should, before finally deciding, take 
ample time to become thoroughly ac- 
quainted with the conditions that exist 
in the place under consideration. He 
should know whether the town is pros- 
perous or otherwise; whether the condi- 
tions are such as to warrant the belief in 
its continued prosperity; whether the 
lines of business carried on are such as 
to create a considerable demand for legal 
services, and whether the social and 
moral conditions are satisfactory. 


Office. 


Having determined upon a location, 
the next step is the selection of an office. 

It is a very common practice for young 
lawyers, especially in the city, to take 
desk room with some older lawyer, often 
rendering services in lieu of rent. Un- 
less his financial condition makes it nec- 
cessary for him to do so, this practice 
should be avoided. The young lawyer 
under this arrangement appears to be a 
dependent or employee, and is apt to be 
so regarded. This may result in his 
losing business which he might receive 
under other circumstances, and it will 
certainly deprive him of that spirit of 
independence and responsibility which is 
absolutely necessary for a successful 
career. There are many lawyers who 
have spent their best years in the ante- 
room of other lawyers, eking out a mis- 
erable existence from the small fees re- 
ceived from the poorer class of clients or 
from.an ill-paid class of business, and the 
unprofitable or unpleasant matters doled 
out by the prosperous proprietor of the 
Office. 

The lawyer, whether he be a beginner 
or otherwise, should have an office which 
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is his own. It may be in a suite of. 
offices which he occupies on equal terms 
with other lawyers, or an office alone, but 
no matter how unpretentious it may be 
it should be his. He should be free to 
dictate as to its management, and to se- 
lect the people with whom he is sur- 
rounded. 

The lawyer’s office should be in a 
building occupied by lawyers, centrally 
located, and as prominent as his finan- 
cial condition will permit, and if pos- 
sible where he will be brought into con- 
tact and association with the best class 
of practitioners and business men. 

People are very prone to judge of a 
lawyer’s standing by his surroundings 
and associations, and this is especially 
true as regards his office. And, too, 
continual contact with the better class of 
lawyers will naturally result in forming 
an acquaintance with them, and the 
friendship and good will of such lawyers 
is very desirable. 


Office Furnishings. 


The furnishings should be selected 
with a view of utility and service, and of 
a character suitable for a law office. Os- 
tentatious display should be avoided. If 
pictures are hung on the walls they 
should be such as are suitable for a 
lawyer’s office, stich as portraits of em- 
inent judges or statesmen, or subjects of 
a legal nature. 

It is a mistake to think that an elegant- 
ly furnished office will bring business, for 
in fact it may have the opposite effect, as 
people of ordinary means may fear that 
the lawyer who maintains an elegant of- 
fice must be high in his charges for serv- 
ices; and while a lawyer should charge 
and receive a fair compensation for his 
services, a reputation for making ex- 
cessive charges will be disastrous. 

Library. 

After securing and furnishing an of- 
fice the selection of a library follows nat- 
urally, and this is a matter which should 
receive very careful consideration. 

Whether the amount of money avail- 
able for the purchase of books be large or 
small, haste should be avoided. Worth- 
less books or boo’. which will be sel- 
dom, if ever, used should not be bought 
simply to make a di: “lay. 





The first purchases should consist 
of the statutes, reports of the courts 
of last resort, digests, and works on the 
practice of the state where he is located. 
These are absolutely necessary. Subse- 

_ quent purchases should be made after 
full consideration of his own line of prac- 
tice, and he should endeavor to ascertain 
_what books will be really useful to him 
and those that will not. . There is in near- 
ly every lawyer’s library more or less 
books which are never used. They take 
up room and accumulate dust. The 
money invested in them was wasted. 

The examination of a few law libra- 
ries will give a very fair idea of which 
books are really useful and those which 
ire seldom, if ever, referred to. The 
knowledge thus acquired will be of great 
assistance in selecting a live, up-to-date 
working library. 

Second-hand books, unless last edi- 
tions, are not as a rule desirable, though 
there are a number of standard works 
on pleading, evidence, etc., which have 
become classics and are always good in 
states which retain the common-law prac- 
tice. 

Annotated editions of statutes and re- 
ports are desirable. Some digests are 
good, but they should be used for the 
purpose for which they were made; that 
is, to enable the lawyer to find the cases 
upon a certain question in a group; but 
these cases should be examined care- 
fully before being used as a reference, or 
cited as authority in a brief or argument. 


The proposition may be correctly stated ° 


in the digest, while the effect of the opin- 
ion as a whole may be most favorable to 
the other side of the proposition, or of 
such a nature as to be worthless as an 
authority. 


Stationery. 


Another item of equipment is the sta- 
tionery, which should be as good as cir- 
cumstances will permit. Letter paper, 
envelops, and cards should be of good 
quality, and the subject-matter, whether 
printed or engraved, should be dignified 
and brief. The appearance of a lawyer’s 
stationery has much to do in making an 
impression, favorable or otherwise, upon 
correspondents to’ w**om he is not known 
personally. 
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Correspondence. 


Correspondence should be concise and 
to the point. Each letter should relate to 
but one matter, and should cover all the 
necessary points under consideration in 
a logical sequence, with as few words as 
possible. Reference should be made to 
the correspondent’s file number or desig- 
nation as shown by his letters. This may 
appear to be a trivial detail, but it is not 
so regarded in large offices. 

All letters should have prompt atten- 
tion and be answered the day they are 
received. If the matter referred to re- 
quires investigation, or for any reason the 
letter cannot be answered immediately, 
its receipt should be acknowledged and 
a reply forwarded as soon as possible. In 
the business world of to-day the watch- 
words are “promptness” and “progress.” 
Business men are continually studying 
and experimenting to bring about a high- 
er state of efficiency in their respective 
lines, and in training their employees as 
well as themselvs along lines which will 
produce the greatest and best results with 
a minimum amount of labor. By con- 
stant study and practice, and by the use 
of modern devices, business men are en- 
abled to do a very much larger amount 
of work in a given time than formerly, 
without any more, if as much, effort. 
Many lawyers have kept pace with the 
business men in developing habits of 
order, promptness, and high efficiency in 
their offices, and it will be found that the 
greater number of successful lawyers 
are found in this class. 


System. 


System in the office is one of the most 
important details, the lack of which will 
soon develop a confusion and disorder 
which will greatly increase the labor of 
the office, and may result in a loss of cli- 
ents and business. 

A busy man will not wait patiently 
while a frantic search is being made 
through a disorderly mass of files for 
some important paper which is wanted 
immediately. There should be some sys- 
tem in the office which will make it pos- 
sible to at once find any paper, letter, file, 
or item of business. Such a system may 
be easily found, and they are so arranged 
that they may be started to meet the re- 
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quirements of a small office and enlarged 
as the business increases, without chang- 
ing the details of the system. 

Some systems are better than others; 
a little careful study will enable one to 
select the one which appears to be best 
adapted to his needs; but whatever sys- 
tem may be adopted, it should be care- 
fully adhered to from the beginning. In 
no other way can confusion be avoided. 

In selecting a system for a law office, 
care should be taken to select one which 
is not too complicated. A system which 
might be very necessary in a large busi- 
ness office may be too cumbersome for a 
lawyer’s office. The less there is of mi- 
nute detail the better, provided always 
there is sufficient detail to insure immedi- 
ate access to what is wanted. 


Finances. 


Another very important detail of a law 
office is the handling of the finances; and 
this applies not only to the lawyer’s per- 
sonal and office expenses, but also to the 
moneys belonging to clients and to es- 
tates. ; 

The lawyer should endeavor to keep 
out of debt, and not to contract financial 
obligations which he cannot reasonably 
expect to meet as they mature. A repu- 
tation of paying his bills is a valuable 
asset to a lawyer. 

All moneys received by a lawyer in a 
trust capacity should be kept separate 
from his own funds, and he should never 
allow his necessities to tempt him to tam- 
per with such funds in the slightest par- 
ticular, or to use them for his own pur- 
poses. 

General collections should be deposited 
in a bank separate from tis other ac- 
count, and the funds of estates should 
be kept each in a separate account; for 
example, John Doe, as administrator, 
executor, or trustee of the estate of 
Richard Roe, or if acting as agent, at- 
torney in fact, or trustee for an indi- 
vidual, the account should be opened with 
the proper designation, for example, John 
Doe, as attorney, agent, or trustee of 
Richard Roe. 

By strictly adhering to this practice, 
confusion of accounts will be avoided; 
and in the event of the death of the at- 
torney, the several funds for which he 
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was responsible will be intact, thus avoid- 
ing serious complications in settling his 
estate, as well as possible loss to his 
bondsmen. 

A Chicago lawyer once remarked dur- 
ing a heated discussion of the terms of a 
ninety-nine year lease, that he wanted to 
so conduct the matter that there would 
be no irate client dancing on his grave.’ 
Perhaps this is not a very elegant way of 
putting it, but it illustrates very forcibly 
the duty of a lawyer, not only to himself, 
but to his clients; that is, that he should 
so manage his affairs and the affairs of 
his clients that no act of his, either of 
commission or omission, will arise to 
sully his good name after he is gone. 


Clients. 


Making and retaining clients is an art 
which must be cultivated and perfected 
in order to insure lasting success, and full 
details and specifications showing how to 
acquire this art and how to apply it have 
appeared in various legal publications. 
But when all is said, it will be found 
that the lawyer must frame up his own 
specifications and learn the art in his 
own way, developing it through his own 
experience. A pleasing personality is 
always an asset. A _ reputation for 
promptness, honesty, and integrity is in- 
valuable, especially when deserved: 
knowledge of the law and ability to ap- 
ply this knowledge effectively is also a 
factor. 

The possession of these qualities with 
a sufficient amount of assurance (but not 
too much) ; a well-ordered private as well 
as public and professional life, with cour- 
tesy toward and consideration for those 
with whom he is brought in contact in 
business or otherwise, will do much 
toward building up a desirable clientage. 

The art of keeping clients is fully as 
difficult to acquire as the art of making 
them, and calls for the exercise of an en- 
tirely different set of faculties. A man 
may go to a lawyer once and never go 
again; another man may go once and 
continue doing so for many years. In 
the first instance, there was some element 
of attraction missing which it may have 
been impossible for the lawyer to sup- 
ply; in the second instance, this element 
of attraction was present. Possibly the 
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lawyer was wholly unconscious of the 
fact that he was exercising any influence 
whatever over the parties. He was prob- 
ably unaware that something in his man- 
ner, or his treatment, or his own per- 
sonality, was repelling one client or mak- 
ing an unfavorable impression up- 
on him; and he may have been equally 
ignorant of the fact that, in the case of 
the other client, he was creating a favor- 
able impression, or the reason for it. 
Now if the lawyer will study the people 
who come to his office and endeavor to 
know their peculiarities, their likes, dis- 
likes, and prejudices, he will be able to 
avoid saying or doing things which may 
offend or prejudice them, or, on the other 
hand, say or do things which will please. 
A manner which will please one person 
may displease another; treatment which 
will make a client of one person may re- 
pel some other person. The only way 
is to treat everyone courteously, and learn 
to know from association how to treat 
each individual client. 

In the ordinary office the clients will 
be divided somewhat into classes, 1. ¢., 
men of large affairs, the average run of 
business men, retired business men, and 
men who are not in business, and women; 
each class requiring different treatment. 
The man of large affairs will resent fa- 
mniliarity, while he will have contempt for 
cringing to his wealth or power, though 
he may have a certain amount of vanity 
which may be successfully appealed to. 

The ordinary run of business men are 
inclined to be respectful, and they will 
be grateful for a little unbending upon 
the part of their legal advisor; but too 
much familiarity upon his part will cause 
the loss of respect. 

Women, and men who are not in busi- 
ness and who have a limited knowledge 
of business methods, require careful 
treatment. To them, going to a lawver’s 
office is a solemn occasion, and the busi- 
ness which makes the visit necessary is, 
in their estimation, of the greatest im- 
portance. They doubtless have made 
many inquiries about the lawyer upon 
whom they propose to confer the favor 
of a call, and have more or less doubt as 
to whether he is fully capable of hand- 
ling their business in the proper manner, 
and whether his charges will be reason- 
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able. With people of this class great 
patience and tact is necessary. Their 
fears must be dispelled and their con- 
fidence secured. To them, their troubles 
are very real and the importance of their 
case very great. To treat them as though 
their matters are unimportant will be 
fatal to any prospect of securing them as 
clients; and a young lawyer can have no 
better or helpful friends than clients of 
this class, if he can please them and gain 
their confidence. 

In this connection it should be remem- 
bered that to advise intelligently one 
should be a good listener. Advice given 
without knowledge of all the facts may 
lead to serious results. 

Clients as a rule are anxious to tell all 
the details of their troubles, many of 
which may be unimportant; but usually 
the easiest way to get at the facts is to 
let them talk. It makes them feel better, 
and they will think more of the lawyer if 
he lets them go on, than they would if he 
cut them short. Even then it may be nec- 
essary to question the client closely as to 
details which to him may seem to be of 
no importance, or as having no bearing 
on the case, but which may really be of 
very great value in enabling the lawyer to 
form a correct opinion. 

Giving Opinions. 

Young lawyers are somewhat diffident 
about examining authorities in the pres- 
ence of clients, they feel that by so doing 
they appear to be ignorant of the law ap- 
plicable to the case and will lose the con- 
fidence of the client. This is a mistake. 
An opinion should never be given with- 
out a clear understanding of the law ap- 
plicable to the facts under consideration. 
There should be no hesitation about con- 
sulting authorities in presence of the cli- 
ent if by so doing the questions involved 
can be settled at once. If more extended 
research is required the client should be 
so advised and the opinion given later. 

Litigation. 

The lawyer should be the dictator as 
regards the bringing of suits or the course 
of procedure to be followed in matters 
placed in his hands. He should not be 
obstinate simply to have his own way, 
but he should in every case determine, 
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after careful consideration, what course 
should be pursued in a given case, and 
then follow that course, unless he be- 
comes convinced that some other course 
is better. He should not permit himself 
to be forced into commencing legal pro- 
ceedings in cases where the facts do not 
warrant his so doing, even though his 
client insists upon it. He should not al- 
low himself to be used as an instrument 
of malicious oppression, extortion, or 
blackmail. His first and paramount duty 
is to himself, and he has the right to de- 
cline any case which does not appear to 
be founded on right and justice, or the 
object of which appears to be the use of 
the courts and their machinery for im- 
proper purposes, or which will tend to 
injure his reputation. 

A lawyer should never slight his work. 
He should do his best in all cases and un- 
der all circumstances. He should never 
commence an action until he is sure which 
is the best form of action to be adopted. 
He should be sure that every step is prop- 
erly taken and at the right time, that the 
proper parties are joined, and that his 
pleadings are correct as to form and 
scope. He should never go into court 
without full preparation. 


Rules of Conduct. 


In the office he should see that every- 


thing is properly done. That his cor- 
respondence is kept up promptly, that 
every legal instrument is properly draft- 
ed and executed; that contracts, wills, 
and other instruments fully and clearly 
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express the terms, conditions, and inten- 
tions of the parties, so that no necessity 
will ever arise for a judicial interpreta- 
tion of the instrument to ascertain its 
meaning, scope, or effect. He should see 
that his office is kept neat and orderly, 
and that his employees are neat, orderly, 
and polite to clients. He should see that 
his books of account and records are as 
accurately kept as those of a well-ordered 
business establishment. He should make 
promptness and despatch the rule of his 
office, and not tolerate procrastination or 
delay. He should keep his appointments 
to the minute, and never make an ap- 
pointment which he is not able to meet, 
nor make a promise which he is not reas- 
onably sure he will be able to fulfill. 

In his dealings with the courts his duty 
demands the strictest honesty and good 
faith. His intercourse with his brethren 
of the bar should be governed by consid- 
erations of mutual forbearance, accom- 
modation, and fairness. 

His duty to the public demands that he 
should be a good citizen, always ready 
to lend his aid in promoting everything 
which will tend to the maintenance of 
good government and the correction of 
existing evils. 

His private as well as his public and 
professional life should be above re- 
proach. 















Useful Briefs for Trial Judges 


BY HON. CHARLES H. KELBY 


A Justice of the Supreme Court, Second Judicial District, 





HILE many monographs, in- 
deed many books, have been 
published, in an effort to point 
out the requisite elements of a 
brief to an appellate court, 
there has been little written 
concerning briefs to judges at 
nisi prius. And this in spite 
of the fact that the briefs sub- 
mitted at the trial, or upon ar- 
gument of motions, often 
transcend in importance briefs submitted 
on appeal. 

It will be remembered that a litiga- 
tion comes to the appellate court with the 
facts and the law determined by the 
trial court. The printed record contains 
either a general verdict with the charge 
of the trial judge, or specific findings of 
fact and conclusions of law with final 
judgment, and also exceptions to rulings 
upon questions of evidence. The brief 
to the appellate court is therefore neces- 
sarily limited; whereas the scope of the 
trial brief contemplates a much wider 
horizon of fact and law. 

The primary object of a brief is, of 
course, to aid the court in reaching a 
correct decision. Painstaking effort on 
the part of counsel to really help the trial 
judge is reflected in his ultimate decision 
of the case before him. I think it may 
be generally stated, “The better the brief, 
the better the opinion.” The importance 
of a fair concise statement of the facts 
deemed established cannot be overesti- 
mated. The word “fair” includes an 
honest statement of the facts arrayed by 
one’s adversary on the main issue. It 
is often helpful to have the facts of the 
case, of a motion, arranged in the brief in 
chronological order. An unfair state- 
ment of the facts is certain to be discov- 
ered, and gives one a suspicious feeling 


as to the motive in thus “aiding the 
court.” 





of the State of New York 





There are, perhaps, a few men of ge- 
nius at the bar who can sit at a desk, dic- 
tate pearls of wisdom on the law and the 
facts to a stenographer, and have the 
latter transmit the resultant “helpful 
brief” to the helpless trial judge. 

It often takes a genius to grasp these 
authoritative expositions, and genius is 
quite as uncommon on the bench as it is 
at the bar. An ordinary brain can ac- 
complish with time and the necessary 
hard work a better logical result, than a 
fulmination of genius. 

Personal attack in one’s brief upon op- 
posing counsel is not at all helpful to the 
judge in deciding the rights of parties. 
Nor is indiscriminate accusations of per- 
jury against all witnesses in the case ex- 
cept one’s own, a profitable and convin- 
cing argument. Conflict in testimony and 
the interest of witnesses are fair matters 
of comment. The inferences sought to 
be drawn from conceded facts should al- 
ways be reasonable in their nature, and 
forced constructions avoided, because the 
latter are easily detected as not being in 
harmony with the situation taken as a 
whole. It is really astonishing how the 
truth in most cases manifests itself in 
loud calls for recognition to the unpreju- 
diced observer. 

Given a fair statement of the facts, 
with fair arguments as to inferences and 
conclusions of fact to be drawn there- 
from, the court has the only sure foun- 
dation for a correct disposition of the 
matter at issue. If the judge is not 
helped to a clear understanding of the 
facts, it is useless to try to aid him with 
citations of law, no matter how numer- 
ous, or how correct as abstract principles. 

The principles of law to be applied to 
the facts should be stated briefly and sep- 
arately. I can’t help but think from my 
brief experience on the bench, that too 
much effort is spent to find precedents on 
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“all fours” with the case at bar. That 
is, to find a case with the facts exactly 
the same. The same effort used in an 
exposition of the principle of the law to 
be applied is much more helpful; the 
meanimg of a statute, its origin, the pur- 
pose for which it was enacted, is much 
more persuasive than a statement ex ca- 
thedra that some court said it meant a 
certain thing, with no reasons given. So, 
always a statement of the reason for a 
certain interpretation of common-law 
principles is more interesting to read, and 
helps clearness of expression in a correct 
decision. 

lf argument on the questions of law 
be extensive and divided into many 
points, there should be as little repetition 
af the facts as is consistent with con- 
finuity of argument. It is quite an aid 
when quotations are made from reports 
fo “indent” the whole quotation. This 
mechanical device is really a great aid in 
reading a brief. 

Misquotation from authorities is really 
ifiore prevalent than one would think. 
Much of it is doubtless inadvertent ; some 
af it is intentional. Singling out of a 
phrase from a reported opinion is a most 
confusing and most common form of 
misquotation. When one finds the 
phrase in the opinion far removed from 
the point decided in the case reported, the 
value of the brief as a whole is signally 
impaired. 

It is but fair to say that the lawyer of 
to-day has a harder task than his father 
ar grandfather. Formerly all of the of- 
ficial reports and digests of one state 
could be snugly stored within easy reach 
in a private office. Now in large cities, 
fike New York, space for necessary of- 
ficial reports and digests, together with 
standard treatises, involve a large fixed 
annual charge in rent. With the amaz- 
ing growth in the number of reports and 
consequent number of authorities to 
choose from, it is much harder to make 
a discriminating choice. The questions 
are but few for which authorities in one’s 
awn state cannot be found, so that it is 
well not to start the court on an explora- 
tion of authorities in forty-eight sepa- 
rate jurisdictions. 

There are, however, cases arising daily 
under new statutory enactments like the 
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wage-compensation acts, maintenance of 
State insurance funds for injured em- 
ployees, and the like, where views of 
courts of other states are frequently of 
advantage in the construction of new and 
similar statutes of one’s own state. 

Don’t drag in the poor old Constitution 
unless absolutely necessary to the proper 
decision of the case. It has been so often 
used and so frequently misused that it 
needs rest; needs rest to prepare for and 
to resist future attacks upon it by 
thoughtless men; needs rest to restore it 
to the dignity it once enjoyed when it 
was so rarely invoked and then applied 
with certainty of utterance, with result- 
ant unquestioned cheerful obedience. 

It may perhaps be well to remember 
that briefs are not read on the bench, 
but after the court has adjourned for the 
day. It matters not whether one has pre- 
sided at a trial in equity, or at one try- 
ing to determine whether Miss Prudence 
had one foot on the step of the car and 
one foot on the ground, when the car, 
with a sudden jerk, started forward; or 
whether one has been bombarded in mo- 
tion term with a hundred motions for the 
day,—a tax on patience and temperament 
is required to approach the reading of 
briefs. To receive at the end of such a 
day’s work a ream of typewritten words, 
merely showing the mental processes of 
a man reaching a conclusion by thinking 
out loud, is a bit tiresome. When this 
hash is added to by interlarding copious 
draughts from reports, evidence, text- 
books, and rules, there is provided a men- 
tal dish likely to give the judge mental 
dyspepsia. When it is again supplement- 
ed by an eloquent ten-page appeal for 
$10 costs of motion, nothing short of 
sudden death should be the author’s fate. 

The good briefs submitted, however, 
are a joy forever; they stimulate interest 
so that one enjoys the pleasure of the 
chase of getting to the bed-rock of the 
case, and making a conscientious effort to 
try and master it in all its details. The 
judge can have only a feeling of healthy 
respect for the author of such a brief. 
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Working to the Best Advantage 
in the Office 


BY JOSEPH T. WINSLOW 


T is the purpose of this arti- 
cle to show so far as possible 
the actual office methods of 
successful American lawyers. 
Were it possible to discover 
a complete record of the 
methods of such lawyers in 
their offices it is safe to say 
that in most cases one half 
of the source of their success 
would be disclosed, for it is 
bane that they prepare for the contests 
in court, and it is here, too, that that 
carefulness in advice and preparation 
of instruments is used which renders 
future lawsuits unnecessary and unlikely. 


The Office in General. 


It is not the intention to deal at length 
and in detail with the questions of office 
furnishings or the general systematizing 
of the office in this article. All that is 
intended to be touched upon is the ap- 
pearance and arrangement of the office 
as a whole. It seems almost unnecessary 
to say that the office of the present-day 
lawyer should be reasonably modern in 
its appointments. The day of dirt, dust, 
and a sand box for the reception of 
tobacco refuse in the successful lawyer’s 
office is past, although there are, as usual, 
those who regret that such is the case. 

The author has many times seen the 
outbuilding used by Daniel Webster as 
a law office on his Marshfield estate,— 
a small structure resembling closely an 
ordinary country woodshed. This, in 
its day, answered all of the requirements 
of one of the country’s greatest lawyers, 
but it is safe to say that it would not to- 
day answer the requirements of the 
smallest practitioner. Modern clients 
and modern business methods de- 
mand something different. They de- 


mand in general an office well located 
and properly furnished and equipped. 
The furnishings need not in most instan- 
ces. be luxurious; this to a large degree 
is a matter of taste and circumstances, 
but the furnishings should be such on 
the whole as to convey an idea of sta- 
bility and good taste. It is well, especial- 
ly in places of fair size, to have a rug 
upon the floor of the consultation room. 
This gives an added tone to the office, 
conveys an idea of comfort, and tends 
to make the clients worth having feel 
at home. The same may, as a rule, also 
be said of the outer offices and waiting 
rooms. These should be made as pleas- 
ant as possible for clients who are forced, 
sometimes for long periods, to wait for 
an interview. The more attractive your 
waiting room, the longer your average 
client will contentedly wait. A large 
t.ble well supplied with interesting 
literature of a general nature is often 
as good an investment in the office of 
the lawyer as it is in that of the doctor 
or dentist. 

The lawyer’s library should be so 
located in the office as to give it promi- 
nence, since to a considerable extent, 
a lawyer is judged by the number of vol- 
umes visible upon his shelves. The first 
consideration in arranging the books of 
the library should be convenience 
for instant use. Have some method in 
the arrangement of your library as well 
as about all other parts of your office. 
Have a place for everything, and, having 
a place, use it for whatever belongs 
there. Of Caleb Cushing it has been 
written: “Mr. Cushing was a methodi- 
cal man; every paper was in its place, 
and nothing disturbed him more than to 
have anyone disarrange the order of his 
office. He used often to speak of the 
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time lost by many from a want of this 
habit.” 2 

Undoubtedly Mr. Cushing’s remark 
concerning the time lost by lawyers by 
a failure to follow the rule of having a 
place for everything and everything in 
its place applies strongly in modern law 
offices, and the time thus lost is in many 
instances that which could least be af- 
forded. 

If you are apt to forget important 
matters, prepare a list of your duties 
and appointments, in your diary or else- 
where, and consult it regularly, as often 
as every morning. By so doing you will 
avoid many complications and difficulties. 
No doubt many who read this will say 
to themselves, “I already do that.” 
Probably there are few who do not, in a 
way, make notes of this kind, but do you 
make them systematically and do you 
consult them systematically? There is 
the point, systematize it. 

Before closing this general comment 
upon the office, one of the most im- 
portant things, that of cleanliness, should 
be mentioned. Whatever the furnish- 


ings, whatever the floor coverings, if any, 


keep them clean. Cleanliness, both of 
the office and of the person of a lawyer, 
is an excellent recommendation and a 
valuable asset. 


Advising Clients and Examining Witnesses. 


The following extract of canon 8 of 
the American Bar Associations Code of 
Ethics contains a great amount of prac- 
tical sense: “The miscarriages to which 
justice is subject by reason of surprises 
and disappointments in evidence and wit- 
nesses, and through mistakes of juries 
and errors of courts, even though only 
occasional, admonish lawyers to beware 
of bold and confidential assurances to 
clients, especially where the employment 
may depend upon such assurance. 
Whenever the controversy will admit of 
fair adjustment, the client should be ad- 
vised to avoid or to end litigation.” 

“Beware of bold and confidential as- 
surances to clients;’ remember the 
many pitfalls and uncertainties which 
must be met before the assurance to the 
client can be made good. At best such 


'q Green Bag, 6. 
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statements are dangerous, and in the 
long run a plain, fair statement of the 
chances of success is best. Concerning 
hasty advice, Gleason L. Archer, in his 
book on Ethical Obligations of the Law- 
yer, writes: “The longer the experience 
of the lawyer, the more thoroughly does 
he understand the danger of snapshot 
judgments, and the more carefully does 
he avoid them. Caution and deliberate- 
ness of judgment are characteristics of 
successful lawyers, for no man can ac- 
quire any degree of success in his pro- 
fession if he gains the reputation of go- 
ing off at half cock.” 

“Caution and deliberateness of judg- 
ment are characteristics of successful 
lawyers,”—caution and deliberateness of 
judgment in the office as well as in court. 
Caution in examining your client and his 
witnesses,—in watching the changes in 
his statements and those of his witnesses 
from time to time, in subjecting them to 
a rigid examination on doubtful points. 

Clients naturally are well impressed 
with their cases. Human nature makes 
it almost impossible for them to realize 
that their opponents are possibly in the 
right, and if they have such an impres- 
sion they will many times use every 
means to hide it from the sight of their 
attorney. An exception to this rule, 
however, sometimes happens, as is 
shown by the case of a Jew whose horse 
had presumably been injured by stepping 
into an unguarded excavation in a city 
street. The client had himself been be- 
fore the city council and endeavored to 
obtain an allowance for the injury. In 
stating his case he referred to his at- 
tempt to secure a settlement, and said 
that he told the council that he was driv- 
ing along the street on a dark night 
when his horse’s fore feet suddenly went 
into the excavation, which was unpro- 
tected and unlighted, and that after be- 
ing removed he was lame; “but,” con- 
cluded the client, “I didn’t tell them 
that he was lame before that.” Such 
a disclosure illustrates the necessity of 
the use of great care in the examination 
of the client’s case. The lawyer must 
therefore go slow in accepting a client’s 
recital of his facts as the absolute truth. 
Subject him to a careful cross-exami- 
nation, watch the comparative assur- 
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ance with which he makes some state- 
ments and skips lightly over others, 
which probably are the most important. 
At the first interview, take down in 
writing a statement of his case, together 
with all of the testimony which he can 
personally give. Also secure from him 
at the same time the names of all wit- 
nesses who can substantiate his case, or 
who he thinks may do so. Each of these 
witnesses should be interviewed and 
generally subjected to as severe a cross- 
examination as they will experience 
upon the actual trial of the case. Their 
testimony should ordinarily be taken 
down in writing and their signature ob- 
tained to it, under oath when possible. 
The uncertainty of the witness’s testi- 
mony when he actually appears upon 
the witness stand is great, and too much 
precaution in verifying it in the office 
cannot be taken. 

Recurring to canon 8 of the Ameri- 
can Bar Association’s Code of Ethics, 
“Whenever the controversy will admit of 
fair adjustment, the client should be ad- 
vised to avoid or end litigation.” 

It would be interesting to know how 
much compromising means in dollars and 
cents to clients in the United States in 
the course of a year. It is safe to say 
that it saves a vast sum. 

Concerning compromising, Lincoln 
wrote: “Discourage litigation. Per- 
suade your neighbors to compromise 
whenever you can. Point out to them 
how the nominal winner is often a real 
loser in fees, expenses, and waste of 
time. As a peacemaker the lawyer has a 
superior opportunity of being a good 
man. There will still be business 
enough, do not stir up litigation.” 

In compromising, however, as in all of 
the lawyer’s work, caution must be used. 

It has been said that Aaron Burr, 
when an offer of compromise was made, 
would say: “Now, move slowly, never 
negotiate in a hurry;” and he once re- 
marked, “There is a saying, never put 
off until to-morrow what you can do to- 
day ; that’s a maxim for sluggards; the 
better reading of the maxim is never do 
to-day what you can do as well to-mor- 
row; because something may occur to 
make you regret your premature action.” 





Working to the Best Advantage in the Office 521 


Preparation of Cases Generally. 


The ideal preparation of a case is that 
preparation which completely covers 
every point involved or which might be 
raised in the case by either side. Such 
a preparation means an ability to grasp 
the points involved and to perform a 
great amount of hard work. 

One of the principal sources of suc- 
cess of most of our great lawyers has 
been this ability to thoroughly grasp and 
prepare their cases. 

Of James Coolidge Carter, of New 
York, George Alfred Miller has writ- 
ten:® “When engaged in a case, he 
spared no effort of industry to investi- 
gate the facts and to sound the law to its 
depths. He was not content merely 
with the acquisition of enough to carry 
the case through. He had no use for an 
authority unless he investigated its foun- 
dations, historical or reasonable. He 
aimed at a completeness of learning, col- 
lateral as well as direct, upon each 
branch of the law upon which his advice 
was sought, or his services required. 
His powers of application and concentra- 
tion were trained to the highest degree 
of efficiency. When he went into court 
he knew his case and believed it.” 

A lawyer of Aaron Burr’s time said 
of him: “No lawyer ever appeared be- 
fore our tribunals with his case better 
prepared for trial, his facts and legal 
points being marshaled for combat with 
all the regularity and precision of a con- 
summate military tactician. No profes- 
sional adversary has ever boasted of 
having broken, or thrown into confusion, 
the solid columns in which he had formed 
them, or having found spaces in their 
lengthening line, or having beaten him 
by a ruse de guerre. He never heeded 
expense in completing his preparations 
for trial; and while laborious himself he 
did not stint the labors of others, so far 
as he could command or procure them. 
Every plea or necessary: paper connected 
with his causes was in the first place 
multiplied into numerous copies, and 
then abstracted or condensed into the 
smallest possible limits, but no material 
point or idea was by any means to be 
omitted. This propensity to condensa- 


238 Great American Lawyers, 36. 
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tion was a peculiar trait in his mind. 
He would reduce an elaborate argument 
extending over many sheets of paper to 
a single page.” ® 

Of the late President McKinley, it 
was said by lawyers and judges of Ohio, 
where he practised, that if he had stated 
a proposition it was difficult to gainsay 
it, so thorough had been his examinations 
and so ethically accurate were his com- 
ments. 

And one of the secrets of the success 
of David Dudley Field and of Charles 
O’Conor, who said: “I have not left 
unturned a stone under which there 
crept a living thing,” was the thorough- 
ness of the preparation of their cases. 

It has been written of Ex-Attorney 
General Olney:* “His preparation of 
cases is so complete that they come to 
trial but rarely. He invariably familiar- 
izes himself with every aspect of the 
case. Hence the settlement of a case by 
him means that his client gets all that 
he is entitled to. His breadth of view 


is so comprehensive, his honesty and 
fairness are so well recognized, and his 
judicial temperament is so thoroughly 
appreciated by opposing counsel and by 


all the parties, that his ultimation is 
generally accepted. 

“As a junior, Mr. Olney was always 
of the greatest help to his senior asso- 
ciates. His accumulation of facts and 
marshaling of the evidence, and his ap- 
plication of the law pertaining to the case 
in hand, gave his seniors unlimited con- 
fidence that they had their whole case 
within reach. His faultless logic and his 
ingenuity of mind could always be de- 
pended upon to help them over a rough 
spot or around a sharp corner.” 

The value of preparedness is nowhere 
better shown than in the case of The- 
ophilus Parsons, when, upon the whole 
panel of the jury being challenged on 
a trial, he directed an associate to keep 
the court’s attention by argument, and 
hastened to a library and soon returned 
with enough authority to defeat the chal- 
lenge. Later, upon being asked if he 
had anticipated the point, he replied: 
“Not in the least, but so long ago as 
when I studied with Judge Trowbridge, 


314 Green Bag, 45%. 
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the question was suggested to me, and 
1 made a brief of the authorities, which 
I happened to have brought here with 
me and found the books in Judge Ells- 
worth’s library.” > 

The following, written by Samuel 
Williston, of Horace Gray,® contains 
some rather novel methods of this great 
judge, which might profitably be used in 
many ways: “Judge Gray liked best to 
do his thinking aloud and to develop his 
own views by discussion. In doing this 
he would generally make his secretary 
(who was each year selected from the 
graduating class of the Harvard Law 
School) state the points of the case as 
best he could before he himself would 
say much, but before the discussion 
closed the conclusions of the tyro were 
severely tested. When consultation was 
over and the judge returned, he would 
tell the conclusions reached and what 
cases had been assigned to him for opin- 
ions. Often he would ask his secretary 
to write opinions in these cases, and al- 
though the ultimate destiny of such opin- 
ions was the waste-paper basket, the 
chance that some suggestion in them 
might be approved by the master and 
adopted by him was sufficient to incite 
the secretary to his best endeavor. It is 
very rare that a man of positive convic- 
tion, past middle life, who has held high 
position for many years, is tolerant of 
suggestions from youth and inexperi- 
ence. Judge Gray was more than toler- 
ant. He invited the frankest expression 
of any fresh idea of his secretary, any 
theory from the Harvard Law School 
which might apply to the case in hand 
and of every doubt or criticism of his 
own views. Yet all this was simply to 
provide his own mind with food and 
stimulus. He never accepted anything 
at secondhand, either in the way of au- 
thorities, or of ideas, or of the expres- 
sion of them. The fact that his secre- 
tary had looked up decisions and digested 
them did not prevent him from looking 
them up himself and carefully examining 
them. So with ideas suggested to him: 
he would think them all over, and when 
he had maturely considered the matter, 
he had formed a conclusion completely 


5’Memoir, p. 138. 
*8 Great American Lawyers, 1°9. 
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his own. He was a careful man, and it 
may have been a source of satisfaction 
to him to know that someone else, even 
though a youth, had been over the same 
ground and found no pitfall. This pos- 
sible satisfaction is all that he can have 
got from much of his secretary’s work.” 


Indefatigable Study. 


It is probable that more great lawyers 
owe their success to indefatigable study 
than to any other one thing; certain it is 
that such study has been the cause of the 
premature death of many of the leaders 
of the American bar. Rufus Choate 
stands as authority for both of these 
statements. His devotion to his profes- 
sion can best be shown by an extract 
from an address made by Joseph H. 
Choate, in which he said: “His power 
of labor was inexhaustible, and down to 
the last hour of his professional life he 
never relaxed the most acute and search- 
ing study, not of the case in hand only, 
but of the whole body of the law, and of 
everything in history, poetry, philosophy, 
and literature that could lend anything of 
strength or luster to the performance of 
his professional duties. His hand, his 
head, his heart, his imagination, were 
never out of training. Think of a man 
already walking the giddy heights cf as- 
sured success, already a Senator of the 
United States from Massachusetts, or 
even years afterwards, when the end of 
his professional labors were already in 
sight, schooling himself to daily tasks in 
law, in rhetoric, in oratory, seeking al- 
ways for the actual truth, and for the 
best language in which to embody it,— 
the ‘precisely one right word’ by which 
to utter it—think of such a man, with 
all his ardent taste for the beautiful in 
every domain of human life, going 
through the grinding work of taking 
each successive volume of the Massa- 
chusetts Reports as they came out, down 
to the last year of his practice, and mak- 


73 Great American Lawyers, 529. 
®2 Great American Lawyers, 177. 


ing a brief in every case in which he 
had not been himself engaged, with new 
researches to see how he might have 
presented it, and thus to keep up with 
the profession of the law.”’? 

Is it any wonder that Rufus Choate 
was a dangerous antagonist at the bar? 
How many lawyers of the present day 
are willing to devote themselves to their 
profession as he did, and yet his methods 
in the office and at home, if honestly 
followed by almost any lawyer, of ne- 
cessity would result in placing the devo- 
tee, at least, toward the top of his pro- 
fession. 

William Pinkney’s success as a lawyer 
was also largely due to his hard work 
as ascholar. It has been written of him: 
“It was his intense application to his law 
books that made him the most learned 
man of his time, both as to the old black 
letter common law, present-day com- 
mercial law, and international and pub 
lic law. It was his intense application 
to the study of the English language, in- 
cluding the classical sources from which 
so much of our English is drawn, that 
gave him his copious diction and appro- 
priate use of figures of speech, and made 
him, perhaps, the most eloquent man of 
his age. These are the qualities that 
make him show up behind the haze of 
the intervening years as almost more 
than human.” ® 

Even Daniel Webster, who was un- 
questionably endowed with great natural 
abilities, said that he owed his success to 
work, and not to genius. 

In closing, it is believed that too great 
an emphasis cannot be placed upon the 
acquisition of this habit of continual 
study and reading, both in and outside 
of the law. Such a habit furnishes an 
emplovment for the spare moments in 
the office which, without doubt, will 
eventually be realized upon in fees. 
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A Country Lawyer and His Clients 


BY ALMOND G. SHEPARD 


PROFESSIONAL baseball 
player in part bases his claim 
for a large compensation upon 
the theory that, in accepting 
service, he surrenders in a 
great measure his liberty and 
becomes the property of his 
employer. If this was the 
basis of compensation for the 
lawyer in the rural districts 
io he would speedily become a 
millionaire. For he is the property not 
only of one individual, but frequently of 
a whole community, and the greater his 
success, the wider his reputation, the 
more abject is his slavery. His clients 
are tyrannical. They know and recog- 
nize no office hours. The month hand 
on a farm has at least a few hours be- 
tween late dusk and early dawn for re- 
pose, but even these are frequently de- 
nied the country lawyer. Some of his 
clients are prone to consult him at his 
residence, late at night, when none of the 
curious minded villagers can see them, 
and speculate and gossip on the question 
of the nature and purpose of the call. 
Another class, believing in the adage that 
the early bird catches the worm, at early 
sunrise interrupts his slumbers to make 
sure that they have retained the “best” 
lawyer in the county to represent them 
in some present or expected trouble. 

So numerous are these two classes of 
people that it frequently happens that the 
busiest hours of a long day are the 
“before” and “after” office hours, when 
theoretically the lawyer is at rest or en- 
joying himself in the bosom of his fam- 
ily. 

One very good feature about these two 
classes of clients, however, is that the 
great majority of them expect to pay for 
the disturbance; and to the country law- 
yer who is so frequently mistaken for an 
eleemosynary institution, this condition 
of mind on the part of the client is an 
important consideration. It is a salve 
for any feelings he may have at being 
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dragged out at 5 or 6 o’clock in the morn- 
ing, or having an evening’s entertainment 
interrupted to advise as to some line- 
fence squabble, a horse trade, or the best 
manner to make a careless neighbor take 
care of his trespassing live stock. As a 
general thing the country lawyer does not 
find his finances in such a plethoric state 
that he feels he can give the cold shoulder 
to these clients. 

He has another character of client, 
however, that does not have this re- 
deeming quality. This is the fellow who 
seeks street-corner advice. Does the 
lawyer walk or ride on business or for 
pleasure, this nuisance is awaiting him 
with a beckoning hand and an apologetic 
“just want to ask you a little question,”’ 
that is generally the forerunner of a long, 
senseless, rambling statement. This is 
especially pleasing if a ride thus inter- 
rupted is one taken for the purpose of 
escaping for a brief time from the petty 
and important problems and annoyances 
which constantly pursue the busy lawyer. 

The natural desire to commit a breach 
of the peace occasioned by such an inter- 
ruption is stifled by the thought that with- 
in the week or month the interrupter 
as a juror may become to the lawyer a 
person of more than ordinary impor- 
tance. 

In this respect the country lawyer is 
early impressed with the smallness of his 
universe by his frequent contact with per- 
sons whom it has been his professional 
duty to cross, and this naturally makes 
him careful to antagonize only where 
duty imperatively demands. And a man 
thus antagonized, with what a chuckle, 
understood only by the lawyer and him- 
self, does he answer all the questions put 
by the lawyer to form a basis to challenge 
him for cause, and with what avidity 
does he declare that he knows of no rea- 
son why he cannot sit as a juryman in 
that case and render an impartial verdict 
on the law and the evidence. A leer of 
triumph crosses his countenance when 
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the lawyer finally gives up and passes 
him for cause. This triumph, however, 
is shortlived, for a peremptory challenge 
removes the obnoxious juryman. 

The frequency with which the lawyer 
in the rural districts comes in contact 
with people acting in some capacity in 
which their good will is a desirable asset 
is a matter not often taken info account 
by the younger lawyer who is attempting 
to build up a practice. He is especially 
at a disadvantage if he happens to be a 
stranger in the community. Generally 
the first business to come his way is a 
bunch of collections; his first thought is 
to regard these as a special dispensation 
in his fayor by a Divine Providence ; but 
unless he is very tactful and diplomatic 
in wording the notices he sends out to 
the debtors, when he hears from the lat- 
ter, he is apt to ascribe this particular 
business to the malicious art of his Sa- 
tanic Majesty, rather than the act of a 
benign Providence. For in many, if not 
all, communities, there are people who 
are or have been engaged in some busi- 
ness in which they have accumulated 
many small accounts, to the great ma- 
jority of which there is some good de- 
fense, either of payment, offset, or coun- 
terclaim. These men are quick to earn 
the “gratitude” of the new lawyer by 
giving him this business, the handling of 
which, unless great care and tact is exer- 
cised, speedily places the young lawyer 
“in wrong” in the community, and great- 
ly lessens if not destroys his chances of 
success. He later finds that this is a 
class of business which the more experi- 
‘ enced lawyer either avoids entirely, or 
handles more as a means of obtaining 
business, and that this may usually be 
accomplished by writing the debtor, in- 
forming him of the claim, and asking if 
he has any defense thereto, and, if not, to 
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take care of it at his earliest convenience. 

Not only in the collection business, but 
in many of his other professional duties, 
tle country lawyer is required to exer- 
cise the utmost tact and diplomacy to 
gain his point and at the same time to 
make as few enemies as possible. A 
greater drawback to a lawyer’s peace of 
mind than even insistent, selfish, and un- 
reasonable clients are the enemies he nec- 
essarily makes. In the large cities one’s 
enemies, if one has any, are usually lost 
in the shuffle, but in the rural districts 
they are frequently the face card, coming 
to the front at inopportune times to em- 
barass the lawyer. Hence it is that fre- 
quently the value of the lawyer to his 
clients is in the number of his friends and 
the scarcity of his enemies. 

The number of friends his profession 
enables him to make is also one of the 
great compensations of the country law- 
yer. Many people become indebted to 
him beyond mere pecuniary compensa- 
tion, and many of them appreciate this; 
and, while the lawyer may sometimes 
grumble and complain at his long hours 
and frequent interruptions, he cannot but 
feel a pardonable pride and pleasure at 
being so necessary an element in his com- 
munity. And while the country lawyers 
are usually of two classes—those seeking 
clients and those trying to escape from 
their importunities, and we may reserve 
the major share of our sympathies for 
the former class—yet the lawyers of the 
latter class, unless of iron constitution 
and a “horse for work,” are also to be 
remembered. 
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Law and Lawyers 


BY VIRGIL M. HARRIS, LL.D. 


Member of the Saint Louis Bar,—,Author of ‘‘Ancient, Curious and 
Famous Wills.’ 


“He that with injury is griev’d, 
And goes to law to be reliev’d, 
Is sillier than a sottish chouse, 
Who, when a thief has robb’d his house, 
Applies himself to cunning men, 
To help him to his goods again.” 


F we are to be rid of the dis- 
content and criticism which 
have been resounding through- 
out the land during the last 
few years with reference to 
both the bench and the bar, 
there is much for the lawyer 
to do not only in his office, but 
out of it. That our system of 


jurisprudence suffers by com- 
- parison with that of the British 
Empire and other great nations is con- 


ceded by those who are competent to 
judge and who have given the subject 
careful investigation. 

Balzac says: “There are in modern 
society three men who can never think 
well of the world,—the priest, the doctor, 
and the man of law. The most hapless 
of these is the lawyer. He sees the same 
evil feelings repeated again and again. 
Nothing can correct them. Our offices 
are sewers which can never be cleansed.” 

What would this keen observer of the 
impulses which actuate human activities 
have said in this day as to a cleansing of 
our profession and of our courts? 

One of the ablest and sanest of jurists 
recently said to the Law Club of Pitts- 
burgh, that it must be confessed, with 
sorrow, that in the last twenty-five years 
the standard of the legal profession in 
Pennsylvania and other states had been 
steadily deteriorating; that the lawyer 
no longer occupied the position he 
formerly held as a member of a class 
which, on the whole, all others had a 
right to regard with respect and confi- 
dence; that the bench was not likely to 


rise much higher than the average of the 
profession. 

It is said that the business before the 
grievance committees of our Bar Asso- 
ciations has, in late years, been much in- 
creased. 

Only a few days ago, a learned judge 
in a western state, who was just retiring 
from the bench, was congratulating him- 
self upon so doing, “Because,” as he ex- 
pressed it, “I am disgusted with the ad- 
ministration of the law. I have, how- 
ever, tried to administer it as I found it 
in the books and in the decisions.” 

In my opinion, there are pronounced 
reasons for an awakening of the profes- 
sional conscience, and there is ample 
room for a country-wide professional and 
judicial house cleaning. A prominent 
member of the Tennessee bar, in a recent 
address on “The Unrest as to the Ad- 
ministration of Law,” said, “We should 
elevate to the bench men of wisdom, ex- 
perience, and character. Such compensa- 
tion should be provided as will attract the 
leaders of the bar; and elevation to a 
judgeship should be the highest honor to 
which a lawyer could aspire. And it 
should only be attained here as in Eng- 
land, after a successful career at the bar. 
The ills we have now can be and are be- 
ing remedied. The bar is awake to the 
conditions, and such reforms as will rem- 
edy them will be made. This will take 
time, for, at last, where the law is de- 
ficient, the remedy is by legislation 
Wherever error is established we should 
strike it down and enthrone right. If 
corruption or incompetency has anywhere 
been elevated by accident or design, we 
should provide for its speedy and com- 
plete removal.” 

The medical colleges of this country 
are decreasing in number ; the law schools 
are increasing; but the medical pro- 
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fession is advancing, notwithstanding 
the doctors still write their prescriptions 
in cabalistic figures. Diplomas are be- 
ing distributed in great numbers to young 
men frequently not thoroughly instructed 
and otherwise unfitted for the serious du- 
ties of the legal profession. Unless a 
young man is qualified for it, he should 
be discouraged from attempting the prac- 
tice of the law, and advised to take up 
some other work. Many other vocations, 
more remunerative, are open tohim. The 
average earnings of lawyers, as shown 
by statistics, are surpassingly below the 
popular estimate. But, unfortunately, 
most of them continue with a hope which 
springs eternal, that success must event- 
ually come, somehow, sometime. 

When the student in Faust applies to 
Mephistopheles for advice as to the 
study of law, does not the latter acknowl- 
edge an intimate acquaintance with the 
science, comparing all customs and laws 
to a dread disease that trails its course 
from generation to generation, making 
nonsense of reason, and a pest of benefi- 
cence? 

“Power,” says Hamilton, “over a 
man’s subsistence amounts to a power 
over his will.” The hungry and ill-paid 
members of our profession must find a 
way to live. There are too many law- 
yers; there are too few judges of high 
attainments. An unrefined, uneducated, 
political hack in a seat of justice, passing 
on delicate matters of home and domestic 
life, of liberty, and grave questions of so- 
ciety and state, is repulsive to all who 
hold the bench in esteem and would keep 
it up to its proper level and traditions. 

From time immemorial, the legal pro- 
fession has been lampooned and carica- 
tured—can we say, always unjustly? 
A distinguished jurist who recently re- 
turned from Brittany, told me that he 
saw there that memorable tablet written 
six hundred years ago in honor of the 
patron saint of our profession: 


“Sanctus Yvo erat Brito, 
Advocatus et nonlatro, 
Res miranda populo.” 


Dickens’ portrayal of lawyers is not al- 
ways pleasing and is sometimes highly 
exaggerated ; but the lawyers were then, 
as they are now, too often regarded the 
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“Ishmaelites of society, and the law itself 
the scapegoat of our social evils.” 

There is, undoubtedly, in America, a 
spirit of unrest as to the administration 
of law. Can we longer hide behind the 
adage of the halter and the law? Has it 
not been worn threadbare? This dis- 
quietude, not to use a harsher term, ex- 
ists not only among the people, but at the 
bar; for lawyers have grown weary of 
doubts and delays, and of our cumber- 
some methods of procedure. Our jury 
system has been lauded as the best means 
which human ingenuity has been able to 
devise, but a large majority of laymen 
would prefer to have their rights adjusted 
before a committee of their neighbors 
than before the average judge and jury. 

The decisions of courts and juries, in 
the minds of the people, rarely reflect 
what they regard the equivalent of jus- 
tice, for they do not understand them and 
cannot comprehend them. 

In a recent decision, the criminal court 
of appeals of Oklahoma said: “Judges 
and lawyers have been educated in and 
are accustomed to an antiquated system 
of procedure, and have been taught to 
look with reverence upon old legal theo- 
ries, and are thereby unduly biased 
against any change in legal procedure. 
; While this court respects the wis- 
dom of the past, and can see much in it 
to admire and to follow, yet we also be- 
lieve that the world should be ruled by 
the living, and not by the dead; that the 
law should keep even step with the march 
of civilization and the necessities of so- 
ciety in the relation of its members to 
each other. This court does not 
propose to grope its way through the 
accumulated dust, cob-webs, shadows, 
and darkness of the evening of the com- 
mon-law rules of procedure, but it will 
be guided by the increasing 
light and inspiration of the rising sun 
of reason, justice, common sense, and 
progress.” ? 

Apropos of the same subject, Honor- 
able Charles Whiting, of the supreme 
court of South Dakota, says: “That 
man is blind indeed who calls out for the 
laws of our fathers, who even holds the 
fundamental laws of our land sacred, and 





iTurner v. State, 126 Pac. 452. 
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not to be changed to meet changed condi- 
tions ; such a one would cut his grain with 
the hand sickle, thresh it with a flail, 
grind it in the hollow of a rock, and still 
expect to fill the hungry mouths of in- 
creasing multitudes.” There is an old 
Scotch proverb which runs :— 


“Law’s costly, tak 
a pint an’ ’gree.” 


The “pints” of to-day are points of 
concession which litigants are usually 
glad to grant, for litigation is still re- 
garded as both costly and uncertain. 

Why the leaden bullet and the other 
verbiage of the indictment? Why the 
straws and technicalities by which crim- 
inals go free and through which the ends 
of justice are defeated? Why the contin- 
uances, appeals, and the same delays of 
which Shakspere wrote? Why tedious 
written instructions which do not in- 
struct, but rather muddle and confuse the 
issue? Why the setting aside of verdicts 
and the nullification of the decisions of 
juries, often for no weightier reason 
than judicial whim? Why retain rules 
and laws after the reasons for them have 
vanished? Why dower and curtesy, and 
days of grace? Why is there yet the 
semblance of the enslavement of wives 
with reference to their property inter- 
ests? Why the inextricable confusion in 
the opinions of courts of last resort, and 
the lack of uniformity in the iaws and 
decisions of our states? 

From time to time in recent years, the 
red hand of anarchy has shown itself in 
this country, and it is high time that the 
best efforts of the profession should be 
put forth to prevent a recurrence of such 
affairs. It can be thwarted by an able 
bar and a strong bench, and by them only. 

Recent convictions in San Francisco, 
Los Angeles, and in New York city have 
shown conclusively what can be done to 
reach and punish crime in high places, 
however securely entrenched behind 
wealth and power, when prosecutors per- 
form their duty and public opinion is 
aroused. And such convictions cannot 
fail to impress the average citizen with 
the adequacy of the law, when, as there, 
it is firmly, promptly, and rigorously ad- 
ministered. 

The gates of our nation have, for many 
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years, been thrown wide open to the 
world; and it cannot be said that from a 
point of desirable citizenship the quali- 
fications of the arrivals have been high, 
or the increase easily assimilated under 
our laws and customs. 

The recall of judges and of decisions 
may be, and doubtless is, unwise, if not 
impracticable. But it remains a fact that 
the mere promulgation of such a theory 
shows the necessity on the part of the 
bench and the bar to prove its inadvis- 
ability. 

That there is more or less distrust in 
the United States in the judiciary cannot 
be denied by anyone with an ear for cur- 
rent discourse, or an eye for current liter- 
ature. Some of the ablest authorities, 
both lawyers and laymen, assert it; and 
some even go so far as to say that Mr. 
Roosevelt’s proposition is not too revo- 
lutionary, but that it does not go far 
enough. They claim that the Supreme 
Court of the United States, and all other 
Federal courts, should not be exempt. 

The vote recently given Mr. Roosevelt 
certainly demonstrates that his theories 
are shared by a goodly portion of the 
citizens of the United States. Mr. Gus- 
tavus Myers, Mr. Gilbert E. Roe, and 
others, in recent publications, have made 
statements that tend to dissipate much of 
that halo which has so long surrounded 
the heads of many of our idols, including 
Marshall, Story, Hamilton, Jay, Taney, 
and others. s 

It is even asserted that Marshall set 
his heart on owning the extensive Fair- 
fax estate, “Leeds Manor,” and did ac- 
quire it by decision of his own court, 
handed down by an associate justice ; that 
others had feet of clay and were not 
above political affiliations, but, like ordi- 
nary mortals, followed the devious ways 
of gain. 

Mr. Myers does not charge the Su- 
preme Court judges with venality, but he 
does charge them with being influenced 
from the beginning by the capitalist class, 
which has ever accomplished its purposes 
by ceaseless corruption; and he also 
charges that many of the judges who 
_ “History of the Supreme Court of the United States,” 
Clivert Hoe; "Majority ule and’ the Judiciary 7 

ry,” by 
William L. Ransom : “The Dial,” Chicago, Nov. 1, 1912 ; 


“The Docket,” October, 1912; “The Saturday Evening 
Post.” October 19, 1912. 
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were formerly in the employ of these in- 
terests found themselves, after going up- 
on the bench, leaning toward them, rather 
than toward the poor and wayfaring 
man. 

Some of Mr. Myers’ statements are 
not altogether convincing, but others are, 
and in consequence, a few of our heroes 
begin to lose some of that sanctity with 
which they have hitherto been en- 
shrined. 

Quite recently, the Supreme Court of 
the United States has announced new 
rules of practice in the Federal courts. 
Some of these changes are revolutionary. 
The old rules came down from the courts 
of England, and there have been only 
one or two revisions since the beginning 
of the Republic. The object of the recent 
revision is to simplify procedure, reduce 
the cost of litigation, prevent swollen rec- 
ords and duplications, and to prevent de- 
lays. But most important of all is the 
abrogation of the antique forms of plead- 
ing and the power given to appellate 
courts to finally dispose of suits, instead 
of reversing them on immaterial errors. 
Is not this action of the highest tribunal 


Lins 


in the land most significant? Is it not 
the wisest step that could have been taken 
for our professional advancement ? 

And what are the remedies for our 
shortcomings, and how are they to be ef- 
fected? I shall not presume to say, but 
I do believe, that the remedies should 
come from the profession itself, and not 


for it under pressure by the people at 
large. 


“Once (says an author, where I need not say) 
Two trav’lers found an oyster in their way: 
Both fierce, both hungry, the dispute grew 
strong, 
While, scale in hand, Dame Justice pass’d 
along. 
Before her each with clamor pleads the laws, 
Explain’d the matter, and would win the 
cause. 
Dame Justice weighed long the doubtful right, 
Takes, opens, swallows it, before their sight. 
The cause of strife remov’d so rarely well, 
= take (says Justice), take you each a 
shell, 
We thrive at Westminster on fools like you: 
’Twas a fat oyster—live in peace—adieu.” 
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I know of one standard by which to determine the merits of any par- 
That standard is utility; 


ticular occupation, conduct or employment. 


whatever is useful is honorable. 


This standard is simple and practical. It 


has the object of all worthy actions—Van Arman. 
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Duty to Clients 


BY: LEON A. BEREZNIAK 
Of the Indiana Bar, Hammond, Ind. 


Author of “Among the Indians,” “‘Labor in Russia,” ““Ghe Golden ‘Rule,”’ 
“ Collection Defenses,”’ etc. 


F all the professions, those of 
law and medicine bring their 
practitioners in the closest and 
most intimate relations with 
their fellow men. Upon both 
is imposed the same obliga- 
tions of faithfulness to duty 
and reticence as to their 
client’s affairs. As a rule, 
however, the activities of the 
5 physician are restricted to the 
physical ills of his patients, and go no 
further. They are ended either by a cure 
or by death. Those of the lawyer to 
his clients are much more extended. In 
many cases they are of the most transi- 
tory character. In many other cases 


they may last for the lifetime of either 


the lawyer or of his client. In these re- 
lations the lawyer is in a position to 
know the weaknesses, as well as the 
strong points, of his clients’ characters. 
He learns the mental and moral fiber of 
his clients. He is frequently obliged to 
curb the latter when they are bent on 
committing illegal or unjust acts, even at 
the risk of pecuniary loss to himself. 
He is not only his clients’ confidant, but 
the executor of their intentions. The 
lawyer in his office may be aptly com- 
pared to the priest in his confessional. 
He is not only called upon to right 
wrongs, but to prevent injustice being 
committed. If he has a due regard for 
the obligations he assumed when he was 
admitted to the profession, he will never 
shirk his duties, no matter how unpalat- 
able at times these may be. That all 
lawyers are not actuated by this high 
standard of conduct is no reflection upon 
the profession. All soldiers are not 
brave nor all women chaste, but this 
does not alter the fact that most of them 
are. 


In theory the law and the courts ex- 
ist solely for the purpose of administer- 
ing justice, but sometimes the law and 
the courts sleep. When this happens it 
is the duty of the conscientious attorney 
to awake them. Recently a case of this 
character came under my observation in 
an Indiana town which I believe will be 
of interest to the readers of Case AND 
CoM MENT. 

Early one morning a woman came 
into the office of a young attorney in this 
town, showing signs of great grief and 
trouble. The woman was evidently a 
foreigner, from her features and dress, 
and belonged to the poorer classes. Her 
face was strongly marked and careworn, 
an old shawl took the place of a bonnet, 
her dress and shoes were of the cheapest 
kind, and her hands, with their gnarled 
and distorted fingers, showed that she 
had been accustomed to coarse and la- 
borious occupations. Although but 
thirty-five years of age, she would have 
been readily taken for fifty by a casual 
observer. She was a Bohemian, as it 
turned out; and one can see her counter- 
part by the hundreds in the mining or 
manufacturing towns of the West and 
East,—women whose whole lives are 
condensed in one round of toil and bear- 
ing children. The young lawyer looked 
at her and took in these various details, 
and then motioned her to take a seat. 
After finishing the work on which he was 
engaged and giving the woman time to 
regain her composure, he turned to her 
and asked: 

“What can I do for you?” 

In broken English the woman told her 
story. She was the mother of six or 
seven children, the oldest of whom was a 
hov of fourteen. This boy had been ar- 
rested, tried, and sentenced to the House 
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of Correction. The woman could not 
understand how this could be done: Her 
knowledge of American ways was of the 
most limited nature, and someone had 
told her to go to the young lawyer, who 
would get her boy out of prison. 

“What was the 
boy arrested for?” 
asked the lawyer 
after hearing her 
story. 

“For stealing 
brasses from the 
railroad cars in the 
yards,” was the 
mother’s answer. 

“Has he ever 
been arrested be- 
fore?” was the next 
query. 

“Never, never,” | 
responded the moth- 
er. 
“What kind of a 
boy is he?” was the 
next interrogatory. 

“A good boy,” 
said the poor moth- 
er. “He goes to 
school and gets good 
reports from his 
teachers. He goes 
to church regularly, § 
too. He did not ™ 
know he was steal- 
ing when he took 
the brasses. He saw other boys doing 
it and supposed it was all right.” 

The young lawyer pondered over the 
matter a few moments. On its face 
there did not seem to be any hope for 
the boy except by an appeal to the sen- 
sibilities of the judge. The boy had been 
caught stealing and had been sentenced. 
Still, there is always a possibility that 
an error has been committed that may 
be rectified, so he went on with his in- 
terrogation of the woman. 

“Have you been to see any other 
lawyers about your son’s case?” he asked. 

“Yes, four or five.” 

“What did they say to you?” 

“They all refused to take it,” answered 
the mother. 

“What reason did they give you for 
refusing the case?” inquired the lawyer. 
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“They didn’t give any reason.” 

The perplexity of the young lawyer 
increased. Why had these other law- 
yers refused to take the case? Certain- 
ly not for a financial reason, as the 
mother had the money necessary for the 
usual fee. There 
was nothing formid- 
able about the case. 
An examination of 
the evidence might 
show manifest er- 
rors; and even if 
everything was all 
right, there was al- 
ways the possibility 
of an appeal to the 

of the 
The young 
lawyer decided to 
take the case, but 
before doing so ex- 
| plained the condi- 

tions to the mother. 
‘I will do all that I 
can,’ he explained 
to her, “but possibly 
+ | can do nothing.” 
= ‘The first action of 
m the young lawyer 
f was to go to the 
® courthouse and look 
me over the evidence 
“ in the case. It ap- 
peared to be perfect- 
ly regular and with- 
out flaws. Then he examined the sen- 
tence, and at once he lighted upon 
enough to warrant him in demanding a 
new trial. At once he went to the judge 
before whom the case had been tried, and 
remarked :— 

“Judge ———,, I am going to make a 
motion for a new trial in the case of 
that Bohemian boy you sentenced to the 
House of Correction the other day.” 

“On what grounds?’ inquired the 
judge, with a frown. The young lawyer 
stated his grounds. In great agitation 
the judge answered the young attorney: 
“Mr. ————,, you are the only attorney 
practising at this bar who would have 
the temerity to attempt to reopen this 
case on those grounds.” 

“Your Honor,” answered the young 
attorney, “when I was admitted to the 
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practice of law I took a solemn oath, as 
I suppose you did also, to further the 
cause of justice by every means in my 
power, and at the same time never to 
condone or be a party to any attempt at 
a perversion of justice. In this case an 
injustice has been done, a most grievous 
injustice, and I am going to do all that 
lies in my power to have it rectified.” 
What were the grounds on which the 
young attorney proposed to reopen the 
case? In looking over the sentence im- 
posed by the judge he found that the 
Bohemian lad was committed to the 
House of Correction “until maturity.” 
The judge had not stated the age of the 
culprit in the sentence, as the law ex- 
pressly provided that he should. Instead 
of the sentence reading: “I sentence the 
prisoner, Paul Jones, now fourteen years 
of age, to the House of Correction until 
he reaches maturity,” the sentence read: 
“T sentence the prisoner, Paul Jones, to 
the House of Correction until maturity.” 
This omission of the age of the pris- 
oner was a fatal defect. Its inclusion in 
the sentence is necessary in order that 
the detaining authorities may have some- 
thing on which to base the time of in- 
carceration. If the age of the prisoner 
was stated in the sentence as fourteen, 
and he was to be held until the age of 
maturity, or twenty-one, then the detain- 
ing authorities would know that he was 
.to be held for seven years. When the 
sentence failed to state the prisoner’s age, 
however, the detaining authorities would 
be justified in holding him for twenty 
years. Having no record of the age of 
the prisoner at the time he was received, 
they could assume that he was only one 
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year old at the time of reception, and 
hold him until maturity. It is in no 
manner probable that the detaining au- 
thorities would have done anything of 
the kind, but if. they were so disposed 
and no one took enough interest in the 
prisoner in the meantime to interfere, 
he would have to remain under de- 
tention. 

In conclusion it may be stated that 
the motion for a new trial for the Bo- 
hemian lad was granted and he was re- 
leased on bail. The case never came up 
for trial, being nolle prossed by the 
state’s attorney. The case shows, how- 
ever, the need for unceasing vigilance on 
the part of lawyers. Never take any- 
thing for granted, no matter how strong 
it may appear on its face, but go into the 
records and be sure that all is as it 
‘should be. If any one of the four or 
five attorneys to whom this Bohemian 
mother had applied before coming to the 
young attorney had taken the trouble to 
look over the papers in the case, they 
would have found the same vital defect 
in them. They didn’t take the trouble. 
They assumed that everything was all 
right. And who can say how much in- 
justice is being perpetrated to-day sim- 
ply because attorneys are negligent of 
their vows, and will not take the trouble 
they should. 
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HE lawyer in his office will 
welcome a client with a sen- 
tence to create confidence and, 
in a measure please the client, 
—like: “What can I do to 
make you happy?” The client 
will generally start quite a dis- 
tance from the real issue of his 
case. He rarely raises a ques- 
tion about fees until the lawyer 
hints that the matter is too im- 
portant to lose, which theme will lead di- 
rectly to the cost, and the low and high 
limit can be named, according to the time 
likely to be consumed. 

This first meeting is the best time you 
will ever find to agree upon the price to 
be charged, say $15 per day for a justice 
case, $25 for office work—per half day— 
$35 in the circuit, and $50 in the supreme, 
court work. But one need not be minute, 
and can say: It will depend upon the ex- 
tent of the contest, from $100 to $300 or 
even $500. That opens the barn door, 
with an easy bridge to go in over, and, the 
first step over, the rest is easy. I have 
found, except in rare cases of well-to-do 
people, that an early retainer is very es- 
sential. It prevents clients from “chan- 
ging.” The next step is a close inquiry 
into both sides of the issue and especially 
to learn the other side of the contest. 
The late Chief Justice Waite laid great 
stress on learning the case—both sides— 
thoroughly. 

Of course the lawyer is honest and 
faithful in his advice, and makes:no abso- 
lute promise of victory; nor should he 
discourage too much the new client. If 
he does, the client fears he has not fully 
enlisted in the case. It is a wise plan to 
impress the client with your interest, by 
saying: “I will visit the house and ex- 
amine the work and materials at once,” 








Dealing With Clients 


BY JUDGE J. W. DONOVAN 
Of the Detroit Bar 





or, “I will suggest that I visit Freemont 
or Richmond, and see what adjustment 
can be arranged.” And so the welcome, 
the retainer, fixing the fees, the interest 
in the case, is about all that can be in- 
structive at the start, while the skill, alert- 
ness, preparedness in details, will be the 
real essentials to a start in law practice. 
Let the office be neat, attractive, and let 
it show prosperity. 
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--Systematizing the Lawyer 


By ROLAND COLE 
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YSTEM and the professional 
man ought to dwell together 
like kindred spirits. But they 
don’t. The professional man 
—especially the lawyer—is 
usually very unsystematic, not 
about his work, but about 
keeping his records. Many 
reasons exist for this, which 
have been referred to before. 

Re A reason not often referred 
to, but probably more important than the 
others, is contained in the. following par- 
agraph : 

The average young lawyer wants to 
look busy. Disorder and confusion in 
record keeping suggest busyness. As 
most experienced lawyers grow out of 
young lawyers, the habits formed at the 
outset of a career cling. 
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There comes a time in the life 
of every more or less successful 
lawyer, when increasing practice 
makes it no longer necessary for 
him to leave his records lying 
about just to suggest busyness to 
the world at large, and he awak- 
ens to a realization of the neces- 
sity for a filing system. 

We might stop at this point 
to drop a word of advice to the 
young lawyer; namely, that he 
might use waste paper and decoy 
documents to litter about his of- 
fice to stimulate the suggestion 
that he is very busy; and that he 
maintain, at the same time, an 
efficient filing cabinet somewhere 
out of sight, or in a closet, 
wherein the records of his 
work are properly arranged and 
classified. 

But the young lawyer is in- 
corrigible, and we pass him by 
with the hope that practice will 

come faster than he bargains for; and 
before he gets too old and set in his 
ways, he will be obliged to adopt a 
system. 

So we will talk to the older lawyer, 
and our counsel shall be very simple and 
very direct. 

A filing system means two things: 
First, a method of indexing your rec- 
ords; and, second, a place in which to 
keep them. 


A Method of Indexing 


Papers, documents, and card records 
may all: be filed alphabetically by the 
name of your client, or by number (as- 
signing numbers to clients), or by a com- 
bination of both methods. Your papers 
may be divided into three general 
classes : 


Note. Illustrations by courtesy of Yawman & Erbe Mfg. Co., Rochester, N. Y. 
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(1) Miscellaneous correspondence 
and documents; (2) office business; 
(3) court business. 





The index here illustrated is that known as 
the “Direct Name” method. Each regular 
correspondent is given a folder bearing his 
name. The index guides have celluloided 
tabs. 


The first of these has to do with let- 
ters of a miscellaneous character, such 
as the purchase of supplies, letters from 
prospective clients, miscellaneous collec- 
tion matters, etc. They could be indexed 
best by a small alphabetical index occu- 
pying a portion of one vertical file 
drawer. 

The second class has to do with regu- 
lar clients, and consists of correspond- 
‘ence to and from them, and all matters 
that may arise in connection therewith. 
These may be filed alpha- 
betically or numerically. 
In a small office, we sug- 
gest the former; in a large 
office, the latter. 

The third class of papers 
ought always to be filed 
numerically by case num- 
ber. This class represents 
all matters handled for 
clients that go into court. 
The general practice is to 
assign them a case number, 
and to keep all letters per- 
taining to a case in a folder 
by themselves. These pa- 
pers would be filed in a 
vertical drawer after the 
same method as that illus- 
trated for filing “office 
business” correspondence, 
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on cards as shown on following page. 
Filing Papers Flat. 


Many lawyers are beginning to file 
their documents flat. A great impulse 
has been given to this innovation by the 
passage of a law under date of June 7, 
1911, entitled, “An Act to Amend the 
Code of Civil Procedure in Relation to 
Current Docket Books” (chapter 290, 
$$ 1245, and 1245A of the Laws of New 
York). The following is a quotation 
from 1245A: “All original papers in 
the action, with proof or admission of - 
their service, not later than the day after 
their service, shall be filed with or mailed 
to the clerk who stamped the number 
on ‘the summons, writ, or other original 
process. All papers to be hereafter filed 
with the clerk of New York county must 
be flat and filed flat.” 

The vertical file folder is growing in 
popularity for lawyers’ use. File pock- 
ets may now be secured so that the 
folder may be removed from the vertical 
file drawer, placed in the file pocket, and 
carried to court. A receipt is always 
left in the file drawer. 
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A numerical file for indexing “office busi- 


except the drawers would 
be cap size instead of letter 
size. An index to the num- 
bers would be maintained 


ness” correspondence. Every client is assigned 
a number and all correspondence is filed in the 


folder bearing that number. An index to the 
numbers is maintained on cards as illustrated 
on the next page. 
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One of these cards (lower) would be white, and the other (upper) buff, at least two, and 
sometimes more, cards being made out for each case. In this instance the names of but 
two parties are involved. Size of cards 5” by 3”. 


j year are coming to adopt it for all sorts, 
rr of records. Its simplest use is as an in- 
af OF: } dex to the correspondence files when 
45 these files are arranged numerically. One 
\ Pils card is made out for the client and one 
QO / for the opposing party, whether plain- 
= a | tiff or defendant. Both cards are filed 
~ e alphabetically, and both bear the num- 
4 


— 
\ 


a ber of the case or folder. 
; : The card system as used for a docket 
Vertical File Folders. possesses many advantages over the old- 
fashioned bound book. The most im- 
ortant is that the cards may always be 
The Card System. coendanel in strict alphabetical i, 
The lawyer is taking very kindly to and that should a case require more 
the card system, and larger numbers each room than was originally estimated, 
iE additional cards may be in- 
serted without limit. Also 
cards may be taken out of the 
drawer for reference, brought 
to the desk for more detailed 
attention, laid before the 
client to show him the prog- 
ress of the case without dis- 
playing the record of other 
cases, as would happen when 
opening a bound book. In 
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Card used for “register” or docket, size 8’x 5”. 


many ways the card system is more con- 
venient for client and lawyer. 

Cards are widely used for keeping a 
record of claims and collections. The 
chief advantage of the system for this 
purpose is that it condenses in small 


space the entire record of a transaction, 
and is so arranged that any particular 
matter may be closely followed up. 
An excellent system for every law 
office is a daily follow-up record. A sort 
of daily reminder by means of which all 








Card Record for Claims, size 8” x5.” 
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business with 
which the office 
has to do may be 
systematically 
brought up for at- 
tention each day. 
This card system 
shows an excellent 
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form of card for 
the purpose. There 
are sets of guides 
for the days of 
the month, and 








the months of the 





year. A memo 
is noted on the 





card for each item 
that requires at- 








tention, and every 
morning’ these 
cards are taken 





out and _ checked 
up. 


A Card Follow up System, size 5” x 3.” 


How to File the Records. 


Sectional cabinets are now made in 
half sizes, so the lawyer may be able 
to select a combination of filing units 
that will exactly meet his requirements. 
Here is a stack .of half sections, for 


Half Sectional Filing Cabinet. 


example. At the top are two card 


drawers for 5x3 cards, one of which 
may be labeled “Index,” 
“Follow-Up.” 


and another 
Next is an arrangement 
of three drawers for filing folded docu- 
ments, which may be equipped with in- 
dex guides for alphabetical subdivisions 
according to the method of filing which 
the lawyer desires to adopt. Below this 
is a section containing one vertical 
drawer, letter size, for instance. This 
may be divided into two sections, one for 
miscellaneous and the other for office 
business. The lower drawer of the sec- 
tion may be a cap size vertical drawer 
for the filing of papers on cases. 

Other sections may be added to this 
stack, such as a 2-drawer section for 
8x 5 cards, in which a court docket rec- 
ord could be maintained as previously 
described. Other sections may be se- 
cured for the filing of blank forms, such 
as summons, deeds, leases, bonds, etc. 

The most valuable feature of this ar- 
rangement is that the sections may be 
added to just as records and papers mul- 
tiply. Or, if the records to file aggre- 
gate a certain bulk to start with, a cabi- 
net of regular sectional units may be 
installed such as that illustrated here. A 
bookcase unit may be added to the top, 
to contain volumes to which the lawyer 
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a lawyer can be induced to begin the 
adoption of modern methods of filing, he 
takes hold of the idea readily and applies 
it persistently to all departments of his 
work. The writer is at all times most 
anxious to communicate with lawyers 
who are interested ia this subject, and to 
exchange his ideas with them on the best 
methods of filing and indexing. One 
lawyer, by giving special attention to a 
certain class of work frequently develops 
the one best way to keep track of it. In 
exchange for this idea passed on to other 
lawyers, he may receive ideas perfected 
by other men who have specialized in 
other fields, and so all who avail them- 
selves of such a clearing house of infor- 

Stack of regular sections. mation are helped. 


has very frequent reference. Although 
lawyers are prone to delay the installa- 
tion of filing systems, they are the most 
satisfactory class of men to maintain 
them after they are installed. And once 


But to pass from the forum to the etiquette of the office or 
chamber of counsel. Here, wherever you affix your sign, you 
must observe the most rigid system; your hours of business 
should be early and regular; your papers should be preserved in 
perfect order, indorsed and labeled; and, when not in use, de- 
posited under their appropriate letter in your case. This costs 
but little time, and saves much, to say nothing of its obviating an 
appearance of negligence and confusion. Never retire to your 
bed without having arranged all your business for the next day. 
You will then sleep soundly and awake cheerfully ; and cheer- 
fulness is important in carrying you through the cares and turmoils 
that await you. The mind works best when the heart is at 
ease. Keep your table always clear of surplus documents or 
papers. Any such unnecessary accumulation springs from in- 
dolence, and produces distraction—David Paul Brown. 
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BY CHARLES B. CONNOLLY, PH. D. 
Of the Philaaelphia Bar 


SHORT time ago two at- 
torneys in a large city were 
standing on a street corner 
discussing a case in which both 
were interested. A large tour- 
ing car containing a solitary 
occupant passed them by. The 
man at the wheel saluted one 
of the counselors. 
“Who was that man who 
spoke to you?’ asked the 
other. 
“Oh! That’s Jones, a rich dealer in 
lumber. Don’t you know him?” 
“No. The only people I know are 
lawyers who are compelled to live be- 
yond their means on borrowed money.” 


An Overcrowded Profession. 


If you read the papers, you saw re- 
cently that in the metropolis of America 
more than six hundred lawyers were 
dropped from the rolls of the local Bar 
Association because they were unable to 
pay the annual dues of $10. And amaz- 
ing as these figures are, showing that 
more than 10 per cent of the profession 
in that locality have either dropped be- 
hind or failed to catch up, they would 
be far surpassed if it could be known 
how many of the remaining 90 per cent 
are just hanging on by “teeth and toe- 
nails,” and must soon join their unfor- 
tunate fellows. 

We know, without demanding proof, 
that there are millions of dollars invest- 
ed in the steel and iron industries of 
America. It has been shown by figures 
that there is even more money invested 
in raising chickens, but both the steel 
and iron and the poultry plant invest- 
ments will look like bucket-shop mar- 
ginal transactions when compared with 
the amount sunk in the education and 
establishment of the legal fraternity in 


the United States. And from the stand- 
point of dividend earnings, the college 
diploma and the certificate from the 
State Board of Law Examiners is often 
as worthless as the illuminated stock of 
the most notorious get-rich-quick scheme 
ever floated. 

For the close observer, the analyst of 
causes must admit that in spite of the 
higher educational requirements, the 
closer investigation of personal habits 
and character now universally demanded 
by the courts and boards of censors, the 
profession is overcrowded. Not that in 
the eternal fitness of things it ought to 
be so, but because of modern conditions 
it is so. 


Trust Methods. 


We live in an era of consolidation, of 
centralization of capital, of concentration 
of energy, and the Barnum system of 
press-agent notoriety still humbugs the 
public out of its shekels. The methods 
of the trust are unconsciously, or through 
necessity, or in some instances with ma- 
lice aforethought, adopted in profes- 
sional life, and the struggle for existence 
narrows down to the survival of the ner- 
viest. The individual grocer, shoe deal- 
er, tobacconist, or restaurant keeper sells 
out to the chain store syndicate that gives 
pink trading stamps, and his children 
become clerks, cashiers, and waitresses. 
And the lawyer who negotiates the deal 
applies the lesson he has learned from 
his clients to his own business, and buys 

*another automobile, while ten more 
young esquires are dropped from the 
rolls of the Bar Association for nonpay- 
ment of dues. Yet the universities will 
grind out with the regularity of a clothes- 
pin machine a hundred others to take 
their places. Without meaning the 
slightest disrespect, there is no more apt 


540 








portrayal of twentieth century conditions 
than in the scriptural quotation: “To him 
that hath it shall be given and he shall 
abound, but he that hath not, even that 
which he appeareth to have shall be taken 
away from him,” paraphrased by Mrs. 
Wiggs: “Them as has gits.” 

The proverbial fecundity of the house 
fly is like sterility itself compared with 
the breeding powers of success, especi- 
ally professional, moneyed success. 
While failure is like the mule, without 
pride of ancestry and no hope of pos- 
terity. Look any day at the list of suits 
started or at the trial list of cases that 
are at issue. You will find that 10 per 
cent of the lawyers institute and try 90 
per cent of the cases. And a similar ra- 
tio also applies to cases that are settled 
without suit, and to what is generally 
known as Office business as contrasted to 
court business. It does not need a Bur- 
roughs addograph to show that the re- 
maining 90 per cent of the profession 
have 10 per cent of the remaining busi- 
ness to divide. 

What is the attorney to do? Either get 
a place with the lucky 10 per cent of 
his fellows, rest content with the crumbs 
that may fall to his lot as one of the less 
fortunate 90 per cent, or drop out of the 
game altogether. 


Criminal Business. 


Suppose he selects the first alternative. 
He can do it, and keep out of jail, but 
it means work and the expenditure of 
lots of money. First, he must seek a 
well-appointed office within convenient 
reach of the court buildings ; must engage 
competent and expensive clerks, stenog- 
raphers, and assistants; must curry fa- 
vors with magistrates, police officials, and 
the machinery of justice if he wants 
criminal court work, and be ready to 
split on a basis of 50 per cent all fees 
that come to him through these channels, 
and have an ever willing and open and 
fat pocketbook for divers and sundry 
touches that will never be repaid. This 
is a waiting game, but if there is money 
enough it will in time turn out to be a 
paying game. If the lawyer is a good 
spender, and divides promptly and ac- 
cording to the accustomed unwritten 
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laws of criminal business, he can in time 
almost fave a lien on the police force. 
He can see clients in person or by proxy 
at any time of the day or night, and 
there have not been wanting cases where 
turnkeys and detectives have even col- 
lected his fee for him. An amusing in- 
cident in this connection may not be out 
of place. A certain defendant was called 
for trial in a quarter sessions court, and 
asked to be allowed to send for his law- 
yer, to whom he had paid a large fee. 

“Who is your lawyer?” asked the as- 
sistant district attorney, who was trying 
cases in the court. 

“I forget his name,” said the prisoner, 
and then, turning to the detective who 
had arrested him and was at that mo- 
ment taking the witness stand, he asked, 
“Say, Bo, what was the name of that 
lawyer you said could get me out of 
this ?” 

There are not so many attorneys anxi- 
ous to go after quarter sessions work as 
is generally imagined First, because it 
takes so long to establish a paying prac- 
tice. An acknowledged leader in that 
branch of work said recently: “The 
average crook nowadays doesn’t make 
enough to pay his attorney a decent fee, 
and unless you have an awful amount 
of the work it isn’t profitable, and if it 
is big enough to be profitable, why you’re 
working yourself to death.” 

There is another reason. It takes 
more brains to be a good criminal court 
practitioner than to achieve success in 
any other line. Cases must be tried with 
almost no preparation, a scholarly knowl- 
edge of penal statutes and recent de- 
cisions of the higher courts must be at 
one’s finger ends, and the attorney must 
be a fluent talker,’a student of human na- 
ture. Also he must have the good will 
of the district attorney’s office and deal 
fairly with the court. Otherwise his life 
at the bar will be a short one. One lie, 
one false step, and he is undone. Much 
of this is contrary to popular belief, es- 
pecially where the lines are drawn be- 
tween those who practise in the civil and 
the criminal courts, a distinction purely 
American (geographically speaking), 
and which does not exist at all on the 
other side of the Atlantic. But it has 


542 


the merit of being absolutely true. It 
is a case of honesty being not pnly the 
best, but the only possible paying policy. 


Specializing in Damage Cases. 


Supposing that the legal fledgling who 
has been accorded the proud privilege of 
being named esquire, instead of yeoman, 
in any and all future indictments that 
the grand jury may find against him, 
has no inclination to earn his living 
through the above channels. Need he 
despair? Not if he has nerve and money. 
He too may get among the lucky ten. 
He needs similar equipment to him who 
would seek fame and coin of the realm 
through the quarter sessions. But he 
can specialize in civil work. How? A 
one-worded question deserves a one- 
worded answer. Here it is, “runners.” 
Sometimes called in the language of the 
poet “ambulance chasers.” The idea is 
not new, the species thriving in the days 
of Dickens, but it has merely developed 
to keep up with the times. A case that 
was brought to the writer’s attention will 
illustrate. An employee of an industrial 
establishment met with an accident ne- 
cessitating the amputation of several fin- 
gers. He went to his home from the 
hospital immediately after the operation, 
and sent an urgent message for his at- 
torney, who had represented the family 
for years. The latter responded prompt- 
ly, in fact reached his client within six 
hours after the accident. On his arri- 
val he found, by actual count, the cards 
of twenty-seven other attorneys who had 
solicited the case via the runner route, 
and while he was at the house several 
other representatives of well-known 
legal firms, and one attorney in person, 
called on a similar purpose. This, too, 
in a city famed in song and story for its 
slowness and the high ethical standards 
of its legal profession. 


The system followed in running out 
damage cases is something like this, with 
variations to suit each particular case. 
Every edition of the daily papers is se- 
cured as soon as it is off the press, and 
carefully scanned for anything that looks 
like a case. The runner takes these clip- 
pings, and, if the victim is injured, seeks 
an interview with him, and if he is dead 
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hunts up his nearest relatives. Blank 
powers of attorney which provide for a 
50 per cent division of the moneys re- 
covered by suit or compromise are al- 
ways carried. The game of the runner 
(who generally works on a 50 per cent 
basis with his principal) is to land his 
victim’s signature for his employer be- 
fore any competitor arises upon the 
scene, and the arguments he uses are 
masterpieces—of their kind. The suc- 
cessful modern runner is an artist. He 
has to be, and if he has brains, tact, a 
good command of language, and a pre- 
possessing manner, he can make a veri- 
table chump of a lawyer a rich man in 
short order. He is a prosperous looking, 
but not loudly dressed, individual, and 
does not hesitate to use a taxicab to 
make quick time in a likely case. Forti- 
fied with newspaper clippings of his pa- 
tron’s most recent successes, if he can 
get them (and in these days of press 
agenting, who can’t), he promises the 
injured one or the dead man’s relatives 
a bigger verdict if Mr. So and So is 
retained than could be accomplished by 
the combined efforts of the rest of the 
lawyers in town. Indeed the most mod- 
est runner will say this and more. If 
the victim is slow to accept the bait, he 
will launch forth boldly into his princi- 
pal’s political influence, his ability to in- 
vestigate and obtain good juries, his 
well-known intimacy with Judge X, be- 
fore whom he brings all his cases, and 
will suggest and even sometimes state un- 
qualifiedly that the judge himself will 
aid in obtaining a big verdict, because 
there will be “something in it for him.” 

Offices that do’much of this business 
extend the system even further. Hos- 
pital doctors, nurses, and orderlies are 
paid for information and assistance, and 
for refusing other firm’s runners to in- 
terview prospects. Where the cases are 
good, suits are brought at once, the costs 
being paid by the lawyer retained, and 
will be tried later unless favorable terms 
of settlement are made. Small cases are 
compromised if possible. Some runners 
work on a free lance circuit, and will 
secure powers of attorney and work up 
cases, and then peddle them about, sell- 
ing to the firm that will pay the highest 
price in spot cash. 











Bankruptcy Proceedings. 


Bankruptcy cases also furnish a profit- 
able field. As soon as the schedules of 
creditors are filed, the names and ad- 
dresses of the later are copied. Inter- 
academic relay records go by the board 
in the mad scramble to secure the great- 
est number of creditors and the greatest 
amount of cash liabilities for one firm, 
these two controlling the election of the 
trustee and his attorney. The attorneys 
representing the creditors and the attor- 
ney for the trustee “divvy” up their fees, 
and if property is sold at auction the 
atictioneer is compelled to levy tribute, 
or some other hawker will get the job. 
Sometimes this chasing to secure names 
is all in vain, especially in voluntary 
bankruptcy proceedings, because the wise 
attorneys who knew what was coming 
have arranged for the spoils in advance 
of any public filing of papers. 


Estates. 


Nor will the clever runner let the dead 
be buried in peace, where there is a 
chance of representing the heirs to an 
estate. Doctors, coroner’s officials, un- 
dertakers, and in some instances even 
clergymen, are appealed to in order to 
secure business. And much as it is to 
be regretted, the bereaved family is at 
times considered by those who should 
comfort them, or at least help to lighten 
their burdens, as only so much “crude 
ore” to be crushed for gold. In a large 
city not so very long ago a clergyman 
was relieved of his charge by his su- 
periors, for manifesting too great an in- 
terest in having a certain lawyer draw 
up wills and manage estates, but there 
wasn’t any suspicion that he shared in 
the lawyer’s profits. 


Success and Failure. 


Do you imagine an office that employs 
runners, that advances costs in bring- 
ing damage suits, that has hungry doc- 
tors, nurses, undertakers, coroner’s of- 
ficials on its staff, can be run on a shoe- 
string? It cannot. It takes more money 
to run such an enterprise in rent, salary, 
and incidentals in one month than the 
average—one of the 90 per cent—law- 
yers makes in a year. So the rich law- 
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yer becomes richer, and the young strug- 
gling practitioner, unable to finance a 
similar venture, either plugs along, hop- 
ing, like Mr. Micawber, that “something 
in short will turn up,” or he gets a sal- 
aried job in the office of the big man who 
has crowded him out, or, unable to pay 
his $10 a year for the use of the Law 
Association’s library scratches his name 
from the office door, sells his roll-top 
desk, carries home the few letter files 
and papers he possesses, and turns his 
hand to something else. . That is, some- 
times he does one of these three things. 
But the end is not always so unevent- 
ful. Perhaps he is too old, perhaps too 
proud, perhaps he has ruined his health 
in the long hours of hard work and in- 
frequent eating, and is physically unfit,— 
what then? Oh! well, the waves cast the 
broken wrecks ashore to leave the wide 
expanse of ocean free for the speedy 
transatlantic liner. 


Remedies. 


What are you going to do about it? 
Try legislation? You couldn’t move the 
legislature of a state in the Union to 
pass a law that would come within a mile 
of the trouble. Why, bless your dear 
little heart, most legislatures are com- 
posed of lawyers who have already com- 
mercialized their offices, or hope to do so 
at an early date. “The train of the ser- 
pent is over them all.” The fault doesn’t 
lie with legislation to be enacted, so much 
as with lack of enforcement of that al- 
ready on the statute books. Champerty 
and barratry have been common-law and 
statutory offenses from the days of 
Blackstone and the earliest codes. 

The supreme court of Missouri recent- 
ly decided that if a lawyer didn’t “whack- 
up” with his runner, the latter had no 
redress. But if anyone can “show me” 
that the decision proved a fatal blow to 
the plaintiff’s calling, I will donate the 
thousand dollars paid me for this article 
to start a home for runners who suffer 
from writer’s cramp, caused by witness- 
ing powers of attorney. 

Who is going to start something to 
break up the practice? The courts? 
Guess again! The judge who would try 
it ought to secure in advance an option 
on a nice little country home, and read 
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the latest authorities on soil culture and 
intensive poultry raising. An ant might 
as well threaten to bite off an elephant’s 
head and kick the torso into the river. 

But there is a remedy. Oh! I beg 
your pardon, there is. I am not going 
to do the Lawson trick, either. I will 
diagnose the disease, and give the cure 
all for the one admission. The matter 
‘is clearly up to you. There, now will 
you be good? 

Yes, it is up to you. Law could be 
practised, suits brought or settled, es- 
tates wound up and criminals defended, 
and general all around substantial jus- 
tice done without runners. They are 
useless, and haven’t even the merit that 
David Harum found in the fleas on his 
dog. 

Every reader of this article can help 
the good work. You, the average lay- 
man, when you need a lawyer, listen not 
to the siren voice of the runner, and pe 
sure to take your case to anyone that 
he doesn’t recommend. 

You, Mr. Employer, instruct your em- 
ployees that if accidents do happen, and 
they must have lawyers, let them get a 
runnerless advocate. And you, Mr. Sec- 
retary of the Local Union, get someone 
to represent your society, who is satis- 
fied with the advertisement that merit 
and ability alone create. Leave the brass 
band and transparency wagon for the 
suffragette meeting and the Indian medi- 
cine doctor. You, family physician, in 
pointing out the dangers for your injured 
patient, tell him that conversations with 
runners are dangerous to his malady, and 
forget A&sculapius or Hahnemann long 
enough to administer to any runner who 
solicits your offices a good osteopathic 
kick of which Doctor Still himself might 
be proud! And you, reverend sir, if any 
runner approaches you, chain him in 
your study, and make him listen to you 
read next Sunday’s text and sermon! 
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Corporation claim agents extend no 
courtesies to these shysters! Casualty 
adjusters, refuse to deal with them! 
What? accuse you of tipping runners off 
at so much per case? Perish the 
thought! I never had the slightest sus- 
picion of such a thing! You, too, broth- 
er lawyers who are not employers of first 
aid to the injured, don’t be too ethical 
in your dealings with these vampires! 
And last, but not least, judges, circulate 
your favors and don’t load your appoint- 
ments on these sharks! Give the suck- 
ers and lobsters a chance now and then. 
What? You don’t know who they are. 
Well, [ll tell you how to pick them out. 
When you see a fellow like Spiffkins, 
who is neither a gentleman nor a scholar 
(but has Colonel Ochiltree’s other quality 
of the perfect man well developed), with 
forty cases on this month’s trial list and 
notice the same mutt doctor in all his 
cases—Why then you know, he’s one. 
Thanks, yes I spell it with an o not ane 
—page 46 Legal Directory—that’s right! 
And yor, too, coroner’s deputies, detec- 
tives and policemen, let the poor crook 
at least select his own human instrument 
of torture. He’ll be sure to choose a dub, 
but after listening to the final speech he 
won’t mind his two years in the “pen.” 
It will be a relief. 

Close that door! I’m not in! Oh! 
its you, Bill. Say it again! Will I go? 
And Jack Coombs is going to pitch? 
Lead me to it! I'll finish that statement 
of claim to-morrow. Jimmie! I’m go- 
ing for the day. If that collector calls 
tell him I'll send him a check for this 
month’s instalment on those law books 
some day next week! 



















UMOR is defined as facetious- 
ness, cheerful wit, pleasantry. 
It is more satisfactory to the 
mind and less rude than fun, 
4 and gives a zest to many an 
otherwise dull page. The live- 
ly and brilliant writings of Ad- 
dison contain more delicious 
humor than those of any other 
my | author in the English language, 
sane and next perhaps stand those 
of Swift. But lay writers cannot boast 
a monopoly of this rare gift. The Amer- 
ican bench has contributed its full share. 
The pages of many an erudite opinion, 
are adorned with passages that our most 
graceful essayists well might envy. 

I have taken the American Decisions, 
the American Reports, and the Ameri- 
can State Reports since they were start- 
ed, and found them so useful for prac- 
tice in courts and so beneficial for in- 
struction, that I commenced at an early 
day to turn each volume as I received it, 
page by page, to examine each case of 
importance or new principle to me, and 
by this means I have run across many 
cases where the courts have expressed 
themselves in phraseology which I have 
designated as “Humorous Flashes from 
the Courts.” I have gathered similar ma- 
terial from other volumes in my read- 
ing. I will refer first to some Nebraska 
cases. 

In State v. Martyn, 82 Neb. 225, 117 
N. W. 719, 17 Ann. Cas. 659, 23 L.R.A. 
(N.S.) 217, Barnes, Ch. J., wrote the 
opinion of the supreme court construing 
the anti-pass law. In this case the rail- 
road had given Dr. Martyn a pass and 
$25 per month to act as surgeon for the 
company, and I suppose the fact that the 
court was dealing with a doctor made 
them feel that they wanted to give him 
“a dose of his own medicine,” or lay 
bare the nature of his services. 


Humorous Flashes from the Courts 


COLLECTED BY HON. JAMES H. MACOMBER 
, Of the Omaha Bar 


At least Judge Barnes says: 


“Tf the 
defendants’ pass is riot a free pass with- 
in the meaning of the act which is the 
‘basis of this prosecution, then the stat- 
ute is as useless as the vermiform ap- 


pendix.” We would now be justified in 
holding that the doctor has a legal title 
to his appendix, but that he must either 
pay his fare or walk. 

In Byron Reed Co. v. Klabunde, 76 
Neb. 801, 108 N. W. 133, the supreme 
court of Nebraska decided that “a pur- 
chaser of real estate who takes by quit- 
claim deed takes subject to all existing 
equities against the grantor.” In ex- 
pressing this decision, in the body of the 
opinion, Mr. Commissioner Oldham fell 
into a very happy and humorous 
thought; he says: “Again, the Byron 
Reed company conveyed to its grantee by ° 
‘quitclaim, and not by warranty deed; 
and in conveyances of real estate a quit- 
claim deed is of itself a red light to warn 
the grantee that the rear end of the 
transaction is exposed to equities.” We 
would be led to believe that the “smash- 
up” in the title suggested to the lively 
mind of the commissioner the wreck and 
crash of a rear-end collision; and that 
the blame rests on the fellow who has 
disregarded the warning of the red lan- 
tern. 

I will refer to another case in Ne- 
braska, wherein Chief Justice John J. 
Sullivan wrote the opinion of the court, 
and expressed a keen sense of humor. 
In State ex rel. Douglas County v. 
Frank, 60 Neb. 327, 83 N. W. 74, the 
supreme court inquired as to the validity 
of an act of the legislature. The facts 
showed that the sheet containing the rec- 
ord of the vote on house roll 251, the 
bill in question, indicated that some oth- 
er paper was once fastened to it with 
a pin, and Sullivan, Ch. -J., says: “The 
other paper, which, according to the evi- 
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dence, showed the yea and nay vote, is 
gone; the pin has disappeared, and coun- 
sel for respondent insist that the law has 
gone with it.” 

We might easily believe that a’ many 
laws have been violated as there are lost 
pins, but pins and law don’t go together, 
—law pinches. 

When I was admitted to the bar fresh, 
and not very wise, from the old fashioned 
law office, the learned and widely known 
John A. Peters was chief justice of 
Maine. Judge Peters was a friend of 
my father, who also was a lawyer, and 
many a time | have listened to the wit 
that flashed between Judge Peters and 
the able members of that bar. In Knapp 
v. Bailey, 79 Me. 195, 1 Am. St. Rep. 
295, 9 Atl. 122, the supreme court of 
Maine in determining whether or no the 
defendant had knowledge of the exist- 
ence of a record, and in writing the opin- 
ion of the court, Chief Justice Peters 
said: “Men’s interests spur their judg- 
ments to one-sided conclusions often- 
times. The great dramatist makes a 
character, reluctant to acknowledge the 
. Situation, say; ‘I cannot dare to know 
that which I know;’ while another more 
quick-sighted, because anxious to be- 
lieve, exclaims: ‘Seems, madam! Nay 
it is. I know not seems.’” 

I have had the pleasure to appear as 
counsel many times before the courts 
of Iowa, and have known personally 
many of its judges. The supreme court 
of that state was wrestling with the ques- 
tion of the damages in a case where a 
dog had bitten a boy. The defendant 
plead that the boy was solely to blame, 
because he tormented the dog and made 
him angry. The evidence shows that 
several days before the boy was bitten 
he threw stones at the dog, and after 
several days the dog met the boy, and, 
without any further provocation, took a 
bite at the lad to settle the old score. 
In writing the opinion of the court, 
Judge Ladd gives us a flash of humor, 
which running parallel with the excuses 
urged by hasty defendants who give way 
to temper, and plead that as justifica- 
tion, gives his thought additional humor- 
ous force. Jiidge Ladd says, “A dog 
has no right to lie in wait with malice 
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aforethought and bite a boy, because the 
boy had thrown stones at him several 
days before.” 

Another lowa case involved the right 
of plaintiff to recover pay for a furnace 
put into the residence of the defendant. 
The defense was that the furnace would 
not heat as represented to and as defend- 
ant expected it to. The contract to fur- 
nish the furnace contained no warranty 
to heat, or to be of any use whatever in 
cold weather, but Judge Weaver, who is 
brimful of humor, writing the opinion 
of the court, said: “We think that a 
contract to furnish a furnace for a house 
is not complied with by furnishing a fur- 
nace that only heats the temper of the 
householder.” 

Under the implied holding of the first 
case, denying the dog a right to “lie in 
wait for several days to bite the boy,” 
we have a right to imply that the “house- 
holder” would not have had a right to lie 
in wait and use his furnace poker over 
the back of the furnace vender, while 
“hot” with vexation at the summer fur- 
nace which had been furnished him. 

Judge Lamm, of the supreme court of 
Missouri, is one of our most brilliant 
judicial writers. He gives us the longest 
flashes of humor, each genuinely excel- 
lent, worded in the most classic language 
and replete with the most comprehen- 
sive philosophy. 

In Fischer v. St. Louis, 189 Mo. 567, 
107 Am. St. Rep. 385, 88 S. W. 82, the 
suit was for damages sustained by an 
old lady because of a defective sidewalk, 
and the city urged the long-standing de- 
fect as a defense, but in speaking of this, 
Judge Lamm, in writing the opinion of 
the court, said: “The long period of 
time that this condition of things was 
allowed to exist does not tend to render 
it sacred in the eyes of the law, for an 
original sin of negligence will not ride 
into the wilderness on a scapegoat of 
mere time.” The jury had given $1 
damage to the old lady, who was very 
badly injured, and the city contended 
that the court had no right to set the 
verdict aside; but in reply to the cita- 
tion of old cases denying the right so 
to do unless the verdict was excessive, 
Judge Lamm, quoting from Chancellor 




















Kent, designated the old decisions as 
“raking in the dead ashes of antiquated 
cases.” 

In Ohlmann v. Clarkson Saw Mill Co. 
222 Mo. 62, 133 Am. St. Rep. 506, 120 
S. W. 1155, 28 L.R.A.(N.S.) 432, the 
plaintiff brought suit to quiet his title to 
land against the defendant. Defendant 
answered that he bought the land at tax 
sale, sold after publication under the 
name “Mike Ohlman” and plead title. 
In discussion of the effect of the notice 
under the name “Mike,” Judge Lamm 
observed: “We cannot find it ever ruled 
by any respectable court that ‘Mike’ is 
a universally known abbreviation of 
Michael.” Then he continued, with a 
leaning towards the defendant: “We 
are of the notion there is something Cel- 
tic about ‘Mike,’—a tang or flavor of the 
old sod,—and that its usage among Teu- 
tons is either malapropos, mythical, or 
scant.” Then, great with sacred legend, 
Judge Lamm figuratively takes his broad 
sword and goes for the defendant’s case, 
and says: “Michael is a baptismal name 
sacred in meaning and hallowed by 
sacred legends. Witness: Saint Mi- 
chael, Michaelmas, or the great arch- 
angel whose prowess is vouched for in 
accredited annals of those dim wars seen 
by the mind’s eye of the blind Milton, in 
which the Great Enemy of mankind 
thrust forth by his ‘sword, pitched head- 
long flaming,’ so that, 

“From morn 
To noon he fell, from noon to dewy eve, 
A summer’s day; and with the setting sun 
Dropp’d from the zenith, like a falling star.’” 

Judge Lamm continues: “It ill be- 
comes the law, moving with dignity and 
venerating sacredness, to deal in ‘flip- 
pant vein’ with such a name as Michael, 
literally in Hebrew, ‘Who is like God.’ ” 

One who has pondered over the 
mighty imagery of the illustrious John 
Milton and followed the tide of battle 
by the angelic hosts, and admired the 
supreme genius with which the sublime 
poet marshals the respective armies, can- 
not fail to catch the humor when the 
court characterizes the record of this 
battle, as “accredited annals of those dim 
wars.” 

Turpin v. Cunningham, 127 N. C. 508, 
80 Am. St. Rep. 808, 37 S. E. 453, 51 
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L.R.A. 800, was a contest between a 
mortgagee of a horse and a subsequent 
purchaser, and the court was called on 
to determine the priority of title. The 
mortgage was regular and legally record- 
ed, but the record says, describing and 
stating the facts: At the time and prior 
to the time the defendant purchased the 
horse, the animal had entirely changed 
color, from some natural or unnatural 
cause, until he was not a bay horse, as 
described in the mortgage, but a white 
and sorrel-spotted horse, without any ap- 
pearance of bay whatever. 

Judge Clark in speaking for the court, 
upholding the priority of the mortgage, 
said: “The horse may shed his color, 
but a mortgage is not so easily shed. It 
usually sticks closer than the skin.” 

This decision suggests the wise con- 
clusion of the Swede who bought a farm, 
and when a deed was handed to him he 
said: “No. I no take deed, I want 
mortgage; I bought farm ten years ago 
and took deed, and other man he have 
mortgage and he gets farm, so now I 
wants mortgage; mortgage best for 
Swede man.” 

Dr. Holmes says that “nothing awakes 
on the morn of its hundredth year with- 
out feeling and looking mighty queer,” 
but the old saying “that the hair of a 
dog will cure his bite” awoke on many 
a morn after a longer lapse of time than 
a hundred years, and was still hale and 
hearty, as a living truth in the minds 
of many a rustic. But its verity has 
now been impugned by a judicial de- 
cision. Martinez v. Bernhard, 106 La. 
368, 87 Am. St. Rep. 308, 30 So. 901, 55 
L.R.A. 671, is a peculiar case. On the 
8th day of July, 1899, Charles Martinez 
was bitten by a dog, and died on the 
following 17th August, and suit was 
brought to recover damages. Mr. Marti- 
nez died of septic poison. It appears 
that after he was bitten his daughter 
conceived the idea that some hair from 
the dog would soothe and heal the 
wound of the bite, and in the language 
of the court: “It appears that the 
daughter of the deceased, one of the 
plaintiffs, obtained from the owner of 
the dog a small bunch of his hair, and 
conceived the idea that it would soothe 
and heal. She put this hair on the 
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scratches inflicted by the dog, carrying 
out the old saw that the hair of the dog 
is an antidote for the bite. She, after 
having put on the hair, applied a piece of 
salt meat over the hair. The hair and 
salt meat remained on the wound about 
a week, at the end of which week ery- 
sipelas developed itself; the application 
was removed and a physician sent for.” 
The second division of the syllabus con- 
tains the decision of the court on this 
ancient and oft-repeated saw. 

“Dogs—The hair of the dog is not an 
antidote for the bite, and for injuries 
due to using it as such antidote his own- 
er is not answerable.” The quaint hu- 
mor of the conservative and stately court 
of Louisiana, in discrediting by its de- 
cision this widely known “old saw,” will 
appeal to every reader. The people are 
now without resource except to apply to 
the followers of the great Pasteur. 

In Perry v. Castner, 130 Iowa, 703, 
107 N. W. 940, Weaver, J., says, in a 
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sidewalk controversy, “It is also a mat- 
ter of common observation that such 
landings, especially those guarded by a 
convention rail, often serve as rallying 
points where considerable numbers of 
people gather for the discussion and 
settlement of matters of state.” The 
people’s forum has thus attained the dig- 
nity of judicial notice; nor are those who 
participate in its deliberations required 
to devest themselves of their opinions, 
whether true or false; for in this land 
of freedom one has a right to all the pe- 
culiarities of his nature, or as Judge 
Duffie said in writing the opinion of the 
court in Isaac v. Halderman, 76 Neb. 
823, 107 N. W. 1016, “In this country a 
man’s prejudices form a part of his lib- 
erty. He has a right to them.” 





—— 


The Lawyer's Life. 


Every lawyer has his burdens and his cares, 
With his briefing, drudging, pleading, 
Ever calls of duty heeding, 

Life is one intense proceeding, 
Full of snares. 


His is not the easy-money pastor’s task 
To behold in fine array 
Flocks upon the Sabbath day 
And to meekly sing and pray 
Preach and ask. 


Nor is he alike the doctor, wise and sleek, 
For he cannot hide his fault 
In a cemetery vault 
And on queries call a halt, 
Gravely meek. 


Is the layman’s criticism oft unkind? 
Well he knows the world’s suspicion 
And the old-time superstition 
Damning him to hot perdition, 

Preconsigned. 


His is one eternal battle for the right, 
And he strives in every cause 
To uphold his country’s laws, 
Notes their errors, finds their flaws, 
With delight. 


Clients come to tell their troubles every day 
And he sees the erring human, 
Learns the woes of man and woman, 
And his patience and acumen 
Must display. 


Is his client poor and humble in distress? 
He'll exert his best endeavor 
To uphold his cause forever 
And be faithful to him ever 
None the less. 


Faithfully the golden rule he strives to heed 
Though he’s poor and underpaid 
And his fees are long delayed 
He’s no thought himself to aid 
Though in need. 


Yet he well fulfils with joy his sacred trust, 
Helps the worthy to success 
And the weak in helplessness, 
Doing deeds their lives to bless, 
Nobly just. 


If there chance to be a land of light and love, 
Where the happy angels sing 
Soaring gently on the wing, 
While the golden harps shall ring 
Up above. 


There'll be many good and faithful lawyers there— 
With their records clean and clear, 
In their robes they will appear 
Filling Heaven with their cheer, 
Everywhere. 


LAR, 
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Court Rules Revision 


It may be recalled that early in June 
of last year, Chief Justice White, of the 
United States Supreme Court, appointed 
a committee consisting of himself and 
Justices Lurton and Van Devanter, to un- 
dertake a revision of the rules of prac- 
tice in Federal courts of equity. Those 
rules had been the subject of considera- 
ble criticism on the ground that they were 
antiquated and unnecessarily complicated. 

It was thought that the committee 
might be able to submit the draft of a 


revision in the fall of last year, but the 
demands upon their time, coupled with 
the thoroughness with which they worked 
on their task, rendered such an early sub- 
mission of a draft impracticable. The 
committee, as a matter of fact, labored 
upon the revision for a period of seven- 
teen months. It sought and received aid 
from many quarters. In particular, it 
asked from all the Federal judges sugges- 
tions, based on their experience, looking 
to desirable changes in procedure, and 
through them secured expressions of’ 
opinion on the subject from bar asso- 
ciations and individual lawyers. One 
member of the committee, Justice Lurton, 
made a trip to England and obtained 
valuable suggestions from the Lord Chan- 
cellor, who administers an equity juris- 
diction in whose procedure many im- 
provements have been introduced. 

The revised rules were announced by 
Chief Justice White on November 4, 
1912. They are intended to abridge the 
proceedings before the courts and render 
them less complicated. One of the re- 
forms sought to be brought about is a 
simplification of the modes of pleading so 
as to bring the parties quickly to an issue, 
and to this end simplified forms prevail- 
ing in the states which have adopted codes 
of procedure and in the English courts 
of equity have been followed. Another 
feature of the revision aims to make the 
taking of testimony less expensive and 
less dilatory. With this object in view, 
provision is made for the taking of evi- 
dence in most cases, instead of referring 
the matter to special masters or referees 
to take testimony and report back to the 
courts. Hereafter, testimony is to be 
printed in narrative form, instead of by 
question and answer. Moreover, certain 
of the rules are framed so as to prevent 
reversals on account of technical errors 
not affecting the substantial merits of 
controversies. 
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Legislation giving the Supreme Court 
of the United States the same thorough 
control over law practice in the Federal 
courts as it has possessed for years over 
equity suits is to be urged upon Congress 
this winter. Advocates of the change will 
point to the revolutionary reforms in 
equity practice, just directed by the court 
as an assurance that the court would rem- 
edy unpopular features on the law side 
of the courts. 

The equity practice was changed with 
a view of reducing the costs of litigation 
and of speeding suits to final determina- 
tion. Congress possesses control over the 
law practice now, but complaint is made 
that Congress is so unwieldy as to make 
impractical detailed changes in such tech- 
nical matters as rules of courts. 

The American bar association is ex- 
pected to lend its support to the campaign 
to increase the power of the Supreme 
Court, the subject having been considered 
by the association at its last meeting. 


Charging for Time 


T Odecreaselitigation by means of a very 
simple plan is the remedy suggest- 
ed by a number of local attorneys, says 
the Kansas City (Mo.) Journal, some of 
whom are putting the idea into practice. 
These lawyers would put up the bars 
against persons who are continually run- 
ning to attorneys for advice on trifling 
matters, and at the same time neglecting 
to pay for such counsel. In some offices 
the evil has reached such proportions 
that a large part of the attorney’s time 
is spent in giving gratuitous advice to 
persons who either do not need a lawyer 
or are well able to pay for any service 
which may be rendered them. 

As a means of combatting this practice, 
attorneys now advocate charging for 
consultation, just as do the physicians. 
The plan, where it has been tried, is said 
to work out very satisfactorily and to 
be worth any little annoyance caused by 
former hangers-on. 

“T have made it an absolute rule since 
January 1,” said a lawyer of the new 
school yesterday, “to charge for my 
time. My eyes were opened by a client 
of mine who has made a success of his 
business. He was in my office a few 
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hours last December, and saw me give 
half that time to persons who never in- 
tended to pay me a cent and who looked 
upon their coming as a personal favor to 
me. This man, at the conclusion of his 
visit, said: 

“ ‘Don’t you charge for your time?’ 

“Why, no,’ said 1, for the matter had 
not appeared to me in that light before.” 

“*Why not?’ he asked. ‘Isn’t your 
knowledge of the law your only capital, 
and don’t people in other lines work by 
the hour or by the day? Here you have 
wasted a third of your time in business 
that has not brought you a penny. Wake 
up.’ 
“T did wake up, but with some misgiv- 
ing, for I believed I would lose by the 
move. Imagine my surprise to find that 
I have gained. People who formerly 
came to see me to ask little questions 
without charge have not quit coming, but 
they pay their way. They think more of 
the advice, too, since it is represented to 
them in terms of cash. A doctor does 
not diagnose a case for nothing. Why 
should a lawyer do so?” 

A number of other lawyers have fol- 
lowed this same scheme and others are 
daily adopting it. Those who have tried 
it say they would not go back to the old 
system. A general adoption of the plan, 
they say, would eliminate all but the 
more meritorious cases, and thereby de- 
crease litigation. 


Scientific Investigation of Ab- 
normals 


RTHUR MacDONALD, a criminaf 

anthropologist of Washington, and 
author of a Senate document entitled 
“Man and Abnormal Man,” says con- 
cerning the attempted assassination of 
Colonel Roosevelt : 

“The most dangerous criminals are 
the assassins of rulers. They may be 
sane, insane, or partially so, or simply 
monstrous criminals. They may be de- 
generates with certain peculiar traits, as 
instability and the continual changing of 
their occupations and habitation. They 
are usually vain, irritable, impulsive, and 
mystical and are easily influenced by sur- 
rounding. They are usually proud of 
their crime, protest with indignation if 





called insane, and usually show great 
courage on the scaffold, clinging to their 
ideas or delusions until the end. 

“Their most common characteristic is 
a want of mental balance or equilibrium, 
which may take various forms, as exalta- 
tion or mysticism. If circumstances be 
not favorable to its development, it may 
remain dormant and inoffensive. But if 
it finds in the events of the day—as wars, 
revolutions, political discussions, or in 
extreme theories of sects; publications 
of books inflaming the mind; if, in short, 
it finds a soil favorable to its develop- 
ment, it is liable to appear and sometimes 
culminates in most terrible crimes. 

“All assassins or would-be assassins of 
rulers and leaders of men are not insane. 
But we are quite likely, in speaking in 
every-day language, to include them all 
under the classification of ‘cranks.’ In 
the case of Schrank, from what I read, 
I would not be surprised if he were in 
sane on one subject, probably on the sub- 
ject of a third term. You know insane 
people are more than likely to be sane 
on all lines except one, and taking their 
insane ideas to work on, they are likely 
to proceed along sane lines to work out 
what they consider right. 

“The word ‘crank’ is misused in rela- 
tion to the type of men we are dealing 
with. The word ‘mattoid’ is preferred. 
His mental abnormality may border on 
insanity or degeneracy. President Car- 
not was shot by a mattoid. This is what 
he wrote: ‘When I saw all about me 
tottering and in decay, I felt guilty. I 
said to myself that I was responsible, 
and that I should seek for the sake of 
my country a revolution. I am only a 
man feeling for his duty, making the 
sacrifice of his life, if such sacrifice can 
be useful to my country. The wheels 
went bad; they crushed our forces. I 
will thrust my head into the wheels to 
stop them a moment; I prefer death to 
the loss of my esteem.’ 

“The assassin of Garfield was a mat- 
toid very much of the same type. 

“The United States has suffered more 
than any other nation from attacks upon 
its chief executives, and Colonel Roose- 
velt is to be considered in that class. 
The percentage of successful attacks here 
is 75; in Russia it is 20. 
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“One method of reducing the attacks 
is for newspapers, magazines, and auth- 
ors of books to cease publishing the 
names of criminals. This would lessen 
the hope for glory, renown, or notoriety. 
The criminal could be designated as a 
potential assassin, or a mattoid, or what- 
ever he may be. If certain details of the 
movements of high officials were not pub- 
lished it would also be a wise precaution. 

“Mattoids will not usually seek out 
such details, but if published will make 
a note of them. They generally will not 
look up the name of a supposed enemy 
in the directory, but if they see it in the 
newspapers they are liable to remem- 
ber it.” 

Mr. MacDonald has been advocating 
in Congress, state legislatures, and with 
mayors of large cities, for many years, 
a plan to lessen or prevent crime and 
other abnormalities. It is to establish 
laboratories or bureaus for the scientific 
investigation of criminals and other dan- 
gerous abnormals. He believes that 
every large city, and every state, and 
especially the Federal government, 
should have such a laboratory. 

When anyone sends to the President, 
the governor, or mayor, or any promi- 
nent citizen threatening letters, or re- 
peatedly utters threatening words, or 
attempts to injure such officials, or is un- 
reasonably insistent in demanding to see 
them personally, such individual should 
be detained at least a few hours and 
thoroughly studied by scientific expert: 
in criminal anthropology, psyco-physics, 
and social pathology. 

A bill for such a laboratory is now 
pending before the judiciary committees 
of both Houses of Congress. 

By a patient study of dangerous, un- 
balanced, and often illusioned persons, 
who may be called “mattoids,” their ec- 
centricities and peculiar behavior under 
different conditions of life can be de- 
termined to such an extent that we shall 
be able to detect them in advance. At 
present it is almost impossible to do this, 
because of the little or no knowledge 
concerning them. This state of our 
ignorance is due to the want of syste- 
matic scientific and sociologic investiga- 
tion. 





































































































































































































































































































Correspondence 


The Richeson Case. 


Editor CasE aNnp COMMENT: 

My attention has just been called to a com- 
munication in your magazine for July, 1912, 
dated at Harpers Ferry, West Virginia, and 
signed “T. L. Jeffords,” entitled: “Plea of 
Guilty by a Person Possibly Insane.” 

The article is a criticism of the Richeson 
Case in Massachusetts. Richeson was the 
preacher who poisoned the girl, under the 
pretense, made to her, of destroying a fetus. 

The complaint is that the prisoner—upon his 
own plea of guilty made in open court—was 
sentenced and executed. The writer char- 
acterizes this procedure as an easy way to 
commit suicide. 

The law of the Jews, as framed by Moses, 
did. not allow a prisoner’s plea of guilty to 
any offense; and I will not criticize this en- 
actment by the greatest jurist and the great- 
est legislator that has ever appeared on this 
planet. But when our friend from West Vir- 
ginia challenges any precedent for the Riche- 
son case, I beg leave to call his attention 
to the case of Edward W. Green, the post- 
master of Malden, Massachusetts, who shot 
Frank E. Converse, a bank clerk, and robbed 
the bank of $5,000. Green pleaded guilty to 
murder in the first degree, was sentenced to 
death, and executed. This occurred in the 
summer of 1866. The exact dates of crime 
and execution are not at hand. It is passing 
strange that this precedent appears to have 
escaped the attention, even of people in Massa- 
chusetts. 

In conclusion, I beg to inquire of you, Mr. 
Editor, why a person afflicted with incurable 
homicidal mania should not be executed, for 
the same reason that we shoot a mad dog or 
decapitate a rattlesnake on sight? 

Wilbur F. Bryant. 

Hartington, Nebraska. 


Probate Happenings. 


Editor CAsE AND COMMENT: 

I quite believe the “Argonaut’s” instantane- 
ous-probate story. At an out-of-town session 
of this probate court some years ago a will 
was presented with evidence of its execution, 
and I suggested that it could be allowed that 
forenoon if a petition with the proper assent 
was filed. Upon the return of the completed 
petition an hour later, I was somewhat sur- 
prised to find that the testator had that day 
become the decedent. 

One male being exceeded, in my opinion, the 
speed limit when he called to inform me of 
his mother’s illness and ask for blank for 
administration, so that on her death he might 
apply before his stepfather. I have always felt 
justified in having told him I thought he 
appeared less interested in his mother than in 
her estate, and in directing him in somewhat 
general terms where to look for the blanks. 

I was once severely reprimanded for fail- 
ure to issue a license to sell real estate; and, 
on confessing that I could not find that any 
petition therefor had been filed and inquir- 
ing if my censor was positive she had mailed 
it to the office, was tartly informed that she 
had not, it was at her home, but she had filled 
it out as instructed to. 

Misunderstanding and carelessness are the 
causes of most difficulties in probate matters, 
and intelligent people appreciate an expla- 
nation. Other people one feels obliged to as- 
sist to the extent they will permit. The ex- 
periences of more than a score of years in 
the probate office have shown me that liti- 
gation is much reduced when attorneys or 
public officials carefully explain the rights 
of the opposing party as well as the rights of 
the proponent. 


Francis N. Thompson. 
Greenfield, Mass. 
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Nothing is law that is not reason.—Sir John Powell 


Accomplice — definition — bribery — 
evidence. An intermediary representing 
one who desires to influence the action of 
a public board by bribery, who makes the 
bargain with the members and delivers 
their compensation, is held in the Cali- 
fornia case of People v. Coffey, 119 Pac. 
901, annotated in 39 L.R.A.(N.S.) 704, 
to be an accomplice with one agreeing 
to receive and receiving the bribe, under 
a statute defining accomplices as all per- 
sons concerned in the commission of 
crime, whether they directly commit the 
act constituting the offense, or aid and 
abet in its commission, so that his uncor- 
roborated testimony is not sufficient to 
convict the latter. 


Appeal — criminal trial — interference 
by mob. The South Carolina case of 
State v. Weldon, 74 S. E. 43, annotated 
in 39 L.R.A.(N.S.) 667, holds that a 
conviction of murder will be set aside on 
appeal for unfairness, where the court 
room was filled with a hostile crowd who 
threatened lynching, so that the counsel 
called upon to defend accused did not 
dare ask the customary time for prepara- 
tion, and the space about the judge, coun- 
sel, and witnesses was so filled with peo- 
ple that counsel for accused could not see 
the witnesses, and failed to see the jury 
until he arose to address them. 


Bank — special deposit — recovery from 
receiver. A package of bills marked 
with the owner’s initials, and delivered to 


a bank for safe-keeping, and for which a 
receipt stating that fact is executed by the 
cashier, is held in the Maine case of Fogg 
v. Tyler, 82 Atl. 1008, to be a special 
deposit, which the owner is entitled to 
have returned to him in case the assets 
of the bank pass into the hands of a re- 
ceiver. 

The note appended to the report of this 
case in 39 L.R.A.(N.S.) 847, presents the 
recent decisions as to when a bank de- 
posit is special, the earlier adjudications 
having been discussed in 16 L.R.A. 516. 


Bond — prior defalcation — liability. 
Sureties on the bond of a guardian, 
which was executed after he had con- 
verted property of his ward to his own 
use, are held in the Mississippi case of 
7Etna Indemnity Co. v. State, 57 So. 980, 
to be liable for the defalcation if, after 
the bond is executed, he continues sol- 
vent, so that he could have restored the 
funds to the trust, which he failed to do. 

The authorities on the liability of the 
sureties on a guardian’s bond for a defal- 
cation prior to the execution thereof are 
gathered in the note appended to the 
foregoing decision in 39 L.R.A.(N.S.) 
961. 


Carrier — animal — illness — duty to 
hasten shipment. The duty of a carrier to 
take special precautions to avoid a loss 
which is threatened as the result of some 
disaster or delay not due to any ante- 
cedent fault on its part is considered in 
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the Iowa case of Pine Bros. v. Chicago, 
B. & Q. R. Co. 133 N. W. 128, annotated 
in 39 L.R.A.(N.S.) 639, holding that a 
railroad company which has taken an ani- 
mal for transportation on a _ regular 
freight schedule is not liable for its loss 
because it refuses to attach the car to 
a passenger train or otherwise hasten the 
shipment, upon receiving notice that the 
animal is ill, where the train carrying it 
is substantially on schedule time, and 
there is no faster freight train to which it 
could be attached. 


Carrier — baggage — articles intended 
for business. That bed linen and other 
articles designed for use in his business 
by one moving from one locality to an- 
other to engage in the hotel business can- 
not be carried by him as baggage at the 
risk of the carrier, is held in the Arkan- 
sas case of St. Louis, I. M. & S. R. Co. v. 
Miller, 145 S. W. 889, which is accom- 
panied in 39 L.R.A.(N.S.) 634, by the 
decisions treating of household goods or 
supplies as baggage. 


Carrier — closing door on passenger — 
evidence of negligence. The closing of 
the door of a street car upon a passenger 
to his injury as he is attempting to enter 
the car, is held in Craft v. Boston Elev. 
R. Co. 211 Mass. 374, 97 N. E. 610, an- 
notated in 39 L.R.A.(N.S.) 878, to show 
prima facie negligence on the part of the 
street car company, although a passen- 
ger may have intentionally started the 
mechanism which caused the door to 
close. 


Carrier — obstruction in exit — flag sta- 
tion. There are but few cases which 
make any distinction as to the duty of a 
carrier with reference to the condition of 
stations, on the ground that the place in- 
volved was a flag station. 

The recent case of Fulghum v. Atlantic 
Coast Line R. Co. 158 N. C. 555, 74 S. 
E. 584, annotated in 39 L.R.A.(N.S.) 
558, holds that a railroad company is not 
negligent in placing, in the daytime, a 
few ties necessary for repairing its tracks 
along the path between the car exit and 
the highway at a flag station. 


Carrier — rights of boy forcibly kept 
railway 


on car by motorman. A _ street 


Case and Comment 









company is held in Lewis v. Bowling 
Green R. Co. 147 Ky. 460, 144 S. W. 
377, 39 L.R.A.(N.S.) 929, to be liable 
for the death of a boy whom the motor- 
man in charge of the car has received 
for transportation to the police station, 
where he refuses to permit him to leave 
the car, and in attempting to restrain him 
from doing so the boy falls under the 
wheels and is killed; since the boy, be- 
ing a passenger, is entitled to treatment 
as such, and to have the car stopped at 
his request to give him an opportunity 
safety to alight. 

This seems to be a case of first impres- 
sion as to the duty and liability of a car- 
rier toward one who is detained upon its 
cars against his will. 


Certiorari — removal from office — de- 
cision of governor. That certiorari is the 
proper remedy to review the decision of 
the governor in removing a county offi- 
cial from office, is held in State ex rel. 
Kinsella v. Eberhart, 116 Minn. 313, 133 
N. W. 857, which is accompanied in 39 
L.R.A.(N.S.) 788, by a note reviewing 
the decisions on the power of the court 
to review the action of the governor in 
removing an Officer. 


Corporation — sale of dangerous article 
— personal liability of officer. The per- 
sonal liability of an officer of a corpora- 
tion for personal injuries from torts, in 
connection with its business, was consid- 
ered in the Michigan case of Wines v. 
Crosby & Co. 135 N. W. 96, annotated 
in 39 L.R.A.(N.S.) 901, holding that a 
managing officer of a corporation which 
is engaged in the manufacture for general 
consumption of an article dangerous to 
use is personally liable for injury to a 
consumer by its use, if he knows of its 
dangerous character and actively pro- 
motes its manufacture and sale. 


Courts — probate jurisdiction — sol- 
dier’s home. The decision in the Tenn- 
essee case of Divine v. Unaka Nat. Bank, 
140 S. W. 747, 39 L.R.A.(N.S.) 586, 
holding that the proper court of the 
county in which land is located which 
was ceded to the Federal government 
for a soldiers’ home has jurisdiction to 
grant an administration on the estate of 
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a soldier dying in the home, seems to be 
one of first impression and is therefore 
of particular value. 


Damages — defect in building construc- 
tion — measure. The measure of dam- 
ages for defects in the construction work 
of buildings substantially completed ac- 
cording to the plans and specifications is 
held in the Texas case of Graves v. Al- 
lert, 142 S. W. 869, annotated in 39 
L.R.A.(N.S.) 591, to be the cost of re- 
pairing the defects, and not the difference 
in value of the building as constructed 
and what it would have been if construct- 
ed strictly according to the plans and 
specifications. 


Damages — wrongful removal of tele- 
phone. The damages recoverable by a 
subscriber whose telephone is wrongfully 
removed after he has paid the rental are 
held in Carmichael v. Southern Bell 
Teleph. & Teleg. Co. 157 N. C. 21, 72 S. 
E. 619, annotated in 39 L.R.A.(N.S.) 
651, not limited even in an action for 
breach of contract, to the amount of rent 
wrongfully exacted, but may include 
compensation for the inconvenience to 
which he is put by breach of the contract, 
and humiliation fairly attributable to the 
wrong done; and an allowance may be 
made for anxiety increased by loss of tel- 
ephone communication with a relative 
sick in the hospital, of which fact the 
telephone company has notice. The ma- 
licious or wilful removal of a subscriber’s 
telephone in wanton or reckless disregard 
of his rights may carry punitive damages. 


Divorce — separation — grounds — im- 
pairing health. Whether the mere fact 
that a spouse insisted upon a separation, 
apart from other acts or statements, con- 
stitutes cruelty within the divorce law, 
seems to have been considered for the 
first time in McClintock v. McClintock, 
147 Ky. 409, 144 S. W. 68, 39 L.R.A. 
(N.S.) 1127, holding that under a stat- 
ute permitting the court to grant a sepa- 
ration for such cause as, in its discretion, 
it may deem sufficient, one may be grant- 
ed with separate maintenance to a wife 
whose husband has treated her with in- 
difference and neglect, and said and done 
things in the presence of strangers to 
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annoy and humiliate her, has exhibited 
rage towards her without cause, and told 
her they must separate, the effect of 
which has been to make her ill. 


Easement — grant with visible easement 
appurtenant — necessity. A conveyance 
by metes and bounds of a lot with build- 
ings thereon is held in the Missouri case 
of Bussmeyer v. Jablonsky, 145 S. W. 
772, 39 L.R.A.(N.S.) 549, not to carry 
with it by implication the right to the use 
of a hallway on adjoining property of 
the grantor, to reach the rear and upper 
stories of the building conveyed, if the 
building is located upon a street with an 
alley in the rear, so that the use of the 
hallway is not reasonably necessary to 
the full enjoyment of the property con- 
veyed, although it had been used for the 
purpose claimed by the common owners 
of the property for more than thirty 
years. 

The general question as to whether a 
grant severing a tract of land with an 
apparent benefit existing will carry with 
it an easement by implication is covered 
by a note to Rollo v. Nelson, 26 L.R.A. 
(N.S.) 315. 


Food — cream —time of payment — 
regulation. The decision in the Nebraska 
case of State v. Elam, 136 N. W. 59, 39 
L.R.A.(N.S.) 686, to the effect that un- 
der a statute providing that “in testing 
milk or cream for commercial purposes 
: the same shall be done in accord- 
ance with the rules and regulations there- 
for prescribed by said commission,” the 
food commission had no power to make 
a rule that payment for cream purchased 
for commercial purposes should not be 
made on the same day of the purchase, 
although the delay in payment might 
have a tendency to afford more time for 
testing and be more convenient, seems 
sound. 

No other case dealing with this exact 
question has been disclosed. 


Gaming — transaction in futures — draft 
for margins — right of acceptor to repudi- 
ate. That the acceptor of a draft the 
proceeds of which are to furnish margins 
in an illegal transaction in futures was 
not a party to the illegal transaction is 
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held in Burrus v. Whitcover, 158 N. C. 
384, 74 S. E. 11, not to prevent his setting 
up the illegality of such transaction out 
of which the consideration for the ac- 
ceptance grew, to defeat liability thereon. 

The right to refuse payment of a draft 
the proceeds of which are used in an il- 
legal transaction is discussed in the note 
accompanying this decision in 39 L.R.A. 
(N.S.) 1005. 


Highway — runaway horse — presump- 
tion of negligence. The unexplained pres- 
ence upon a public highway of a runaway 
horse harnessed to a wagon, unattended 
by the owner or other person, is held in 
the New Jersey case of Dennery v. Great 
Atlantic & Pacific Tea Co. 81 Atl. 861, to 
raise a prima facie presumption of neg- 
ligence on the part of the owner. 

The recent cases pertaining to infer- 
ence of negligence from the mere fact 
that a horse runs away are appended to 
the report of this case in 39 L.R.A. 
(N.S.) 574, the earlier decisions having 
been gathered in a note in 23 L.R.A. 
(N.S.) 171. 


Injunction — against smoke nuisance — 
elevation of chimneys. That an injunction 
will not lie to prevent a property owner 
in a densely populated portion of the 
city, from causing smoke to issue from 
the chimneys of his building at an ele- 
vation lower than the roofs of neighbor- 
ing buildings, although permitting it to 
issue at a lower level constitutes a nui- 
sance to the occupants of such buildings, 
is held in Union Planters Bank & T. Co. 
v. Memphis Hotel Co. 124 Tenn. 649, 
139 S. W. 715, which is accompanied in 
39 L.R.A.(N.S.) 580, by the recent cas- 
es dealing with the doctrine of compara- 
tive injury in a suit to enjoin a nuisance, 
the earlier decisions having been gathered 
in a note in 31 L.R.A.(N.S.) 881. 


Inheritance tax — property within state — 
limit. The question whether, granting 
that property of a nonresident located 
out of the taxing state is not itself sub- 
ject to the inheritance tax of such state, 
it may be considered in determining 
whether property within the state is or is 
not subject to exemptions under the in- 
heritance tax, seems to be one of novelty 


Case and Comment 


in the courts. It was presented in Swift 
ex rel. State Treasurer v. Barney, 211 
Mass. 134, 97 N. E. 750, 39 L.R.A. 
(N.S.) 1024, holding that under a statute 
imposing an inheritance tax upon all 
property within the jurisdiction of the 
commonwealth, and providing that no be- 
quest, devise, or distributive share shall 
be subject to the provisions of the act 
unless its value exceeds a certain amount, 
only property within the commonwealth 
is to be considered in determining wheth- 
er or not the specified amount is exceed- 
ed, and if such property does not exceed 
the amount no tax can be imposed, al- 
though the sum received by the benefici- 
ary from portions of the estate located in 
other jurisdiction exceeds the specified 
limit. 


Intoxicating liquor — filling prescription — 
sale. A statute making it unlawful to 
sell intoxicating liquor, with or without 
a license, within a prescribed distance 
of a school, is held in the Washington 
case of State v. Pomeroy, 123 Pac. 514, 
annotated in 39 L.R.A.(N.S.) 615, to ap- 
ply to a physician, who is a pharmacist, 
prescribing liquor for a patient, and fill- 
ing the prescription from his stock, 
which is located within the prescribed 
distance of a school. 


Intoxicating liquor — unbroken packages 
— character. That a package, to be un- 
broken within the meaning of a law per- 
mitting liquor to be delivered in unbrok- 
en packages in dry territory, need not 
necessarily be the one received by the 
wholesaler, but he may fill a smaller 
receptacle, as a demijohn, from a larger 
one, and deliver it in the unbroken form 
in which he prepares it, is held in State 
v. Maire; 66 Wash. 591, 120 Pac. 87, 
which is accompanied in 39 L.R.A. 
(N.S.) 1051, by a note in which the de- 
cisions on what constitutes an original 
or unbroken package are discussed. 


Jurisdiction — venue — murder — act 
done in another state. That the courts of 
one state have no jurisdiction to try one 
for the murder of a person who dies 
there as the result of an act done in 
another state after the performance of 
which the deceased removes from one 
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state to the other, is held in Com. v. Ap- 
kins, 148 Ky. 207, 146 S. W. 431, anno- 
tated in 39 L.R.A.(N.S.) 822. 


Jury — property qualifications — waiver. 
That the statutory property qualifica- 
tion for a trial juror may be waived in 
a criminal case, and is so by failing to ob- 
ject to his serving until after verdict, is 
held in the case of People v. Cosmo, 
205 N. Y. 91, 98 N. E. 408, which is ac- 
companied in 39 L.R.A.(N.S.) 967, by 
a note treating of the waiver of property 
qualification of a juror. 


Limitation of actions — foreign judgment 
— change of name — effect. A mere 
change of name without fraudulent in- 
tent, after one against whom a judgment 
has been entered in one state takes up 
his residence in another state, is held in 
the California case of St. Paul Title & 
T. Co. v. Stensgaard, 121 Pac. 731, 39 
L.R.A.(N.S.) 741, not to prevent the 
statute of limitations running in his fa- 
vor in the latter state. 

But three other cases have been found 
wherein it was sought to make the fact 
that a debtor had assumed a fictitious 
name for the purpose of eluding his cred- 
itors a ground for interrupting the run- 
ning of the statute of limitations, and 
they are in accord with the foregoing de- 
cision. 


Mortgage — foreclosure — property out 
of state — effect. The somewhat novel 
question of the effect of the foreclosure 
of a chattel mortgage upon property situ- 
ated in another state at the time of fore- 
closure was raised in North Carolina 
Land & Lumber Co. v. Boyer, 112 C. C. 
A. 162, 101 Fed. 552, annotated in 39 
L.R.A.(N.S.) 627, holding that the fact 
that a mortgaged chattel is temporarily 
out of the state when a forfeiture is de- 
clared and proceedings for strict fore- 
closure instituted does not prevent the 
title from passing to the mortgagee, 
which he can assert against subsequent 
attachments of the property in the state 
where the property is found as that of 
the mortgagor. 


Municipal corporation — removing trash — 
governmental function. That the driver 
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of a city cart engaged in removing trash 
or dirt for the city is not engaged in a 
governmental duty which will relieve the 
municipality from liability for injuries 
inflicted by his negligence in managing 
the outfit is held in the Mississippi case 
of Pass Christian v. Fernandez, 56 So. 
329, which is accompanied in 39 L.R.A. 
(N.S.) 649, by the recent cases pertain- 
ing to the liability of a municipality for 
injury by an employee engaged in remov- 
ing refuse, the earlier decisions having 
been collected in a note in 5 L.R.A. 
(N.S.) 1005. 


Negligence — fog — inability to stop 
train. That a railroad company is reck- 
less in running a train so rapidly through 
a town on a foggy night that it could not 
be stopped by the use of the ordinary 
means and appliances within the dis- 
tance in which an object could be discov- 
ered on the track by the glare of the 
headlight is held in the Mississippi case 
of St. Louis & S. F. R. Co. v. Moore, 58 
So. 471, annotated in 39 L.R.A.(N.S.) 
978. This decision seems to have gone 
farther than most of its predecessors, 
in holding that, in spite of unusual 
weather conditions, the train must be un- 
der such control that it will be possible 
to stop it within the distance shown by 
the glare of the headlight. 


Negligence — forgetfulness of excava- 
tion — injury. Forgetfulness by an aged 
tenant whose faculties were unimpaired, 
of a trench which had been made upon 
the property by a licensee during the day, 
when returning to the house after doing 
an errand, in the evening, which results 
in her falling into the excavation, is held 
in the California case of Reynolds v. 
Los Angeles Gas & Electric Co. 122 Pac. 
962, to be negligence as matter of law, 
which will prevent her holding the li- 
censee liable for the resulting injury. 

Previous adjudications pertaining to 
forgetfulness of an obstacle or defect as 
contributory negligence are gathered in 


the note accompanying the foregoing de-. 


cision in 39 L.R.A.(N.S.) 896. 


Parent and child — agency — engaging 
physician. A boy operating his father’s 
automobile for his own pleasure or con- 
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venience is held in the Wisconsin case 
of Habhegger v. King, 135 N. W. 166, to 
haye no implied authority to engage a 
physician at his father’s expense, to at- 
tend a person whom he accidentally in- 
jured by the vehicle. 

This appears to be the only case which 
has ever considered the precise point. It 
is accompanied in 39 L.R.A.(N.S.) 881, 
by the decisions relating to the authority 
of a child to bind his parent by contracts 
other than for necessaries. 


Pledge — surrender — loss. In the ab- 
sence of fraud or a special bailment, a 
pledge is held in the Nebraska case of 
First Nat. Bank v. Bradshaw, 135 N. W. 
830, to be waived or lost by the surren- 
der of the pledged property by the 
pledgee. 

The cases dealing with the effect of 
the surrender of pledged property upon 
the rights of the pledgee are gathered in 
the note which accompanies the forego- 
ing decision in 39 L.R.A.(N.S.) 886. 


State — grant — revocation. The nov- 
el question of the right of the state to 
revoke a grant of land made for a con- 
sideration, in the absence of mistake or 
fraud, or failure to take some step nec- 


Recent English and 


Assignment — validity — forbearance 
to sue as valuable consideration. That al- 
though the mere existence of an ante- 
cedent debt is not of itself valuable con- 
sideration for an assignment by a debtor 
to his creditor, a forbearance to sue on 
such antecedent debt will constitute such 
a consideration, is held in Glegg v. 
Bromley, 81 L. J. K. B. N. S. 108}, 
in which it is also held that, in the ab- 
sence of evidence to the contrary, the 
law will presume from the fact of such 
an assignment a promise by the assignee 
of forbearance to sue for his debt. 


Broker — duty to disclose material in- 
formation before taking option to himself. 
A broker with whom lands had been 
listed for sale obtained an exclusive op- 
tion from the owners for the sale or 
purchase by himself within thirty days 
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essary to complete title to the land, was 
presented in the case of Cleveland Ter- 
minal & Valley R. Co. v. State, 85 Ohio 
St. 251, 97 N. E. 967, 39 L.R.A.(N.S.) 
1219, holding that in conducting trans- 
actions with respect to its lands, the state 
acts in a proprietary, and not in a sov- 
ereign, capacity, and, being amenable to 
all the rules of justice which it prescribes 
for the conduct of its citizens, it will not 
be permitted to revoke a grant of lands 
made upon a valuable consideration 
which it retains. 


Tax — license — storage warehouse. 
There appears to be little authority upon 
the question of whether the maintenance 
of a storehouse for one’s own conven- 
ience is a trade or occupation upon which 
a license tax may be imposed. 

The case of Pocomoke Guano Co. v. 
New Bern, 158 N. C. 354, 74 S. E. 2, 
annotated in 39 L.R.A.(N.S.) 803, holds 
that charter authority to impose a tax on 
trades permits the imposition of a tax 
on the maintenance by a foreign manu- 
facturer of a warehouse for the storage, 
within the municipality, of its products 
pending deliveries by agents, to whom 
the orders are forwarded from the home 
office in another state. 


Canadian Decisions 


of the lands at a price named, which 
was to include his commission in the 
event of his effecting a sale; and within 
a few days thereafter effected a sale in 
his own name of the lands for double 
the price named in the option. Upon 
this state of facts it was held in Bentley 
v. Nasmith, 46 Can. S. C. 477, that 
as the broker continued as agent at the 
time he took the option, he was under 
a duty to disclose to his principals all 
material information he had as to the 
probability of the lands selling at a high- 
er price than that mentioned; and that 
as he had not done so, specific perform- 
ance of the option contract would not be 
decreed. 


Conflict of laws — contracts — consid- 
eration — lex loci contractus. That an ac- 
tion is maintainable in the English courts 








upon a contract the sole consideration 
for which was the moral obligation to 
pay the debt from which the debtor had 
been discharged by bankruptcy proceed- 
ings in England, where by the law of the 
country where the contract was entered 
into, and of which the parties were citi- 
zens, a moral obligation is sufficient to 
support a promise; although such prom- 
ise would not have been good in Eng- 
land unless supported by a new and 
valuable consideration, is held in Re 
Bonacina [1912] 2 Ch. 394. 


Corporations — preferred stock— right 
to participate in surplus profits. A provi- 
sion in the articles of association of a 
company that, subject to any priorities 
given upon the issue of new shares, 
the available profits of the company 
“shall be distributed as dividend among 
the members in accordance with the 
amounts paid up on the shares held by 
them respectively,” does not entitle the 
holders of 10 per cent cumulative divi- 
dend preferred stock issued under a 
resolution which declared that such 
shares “rank, both as regards capital and 
dividend, in priority to the other shares,” 
to any further interest in the profits be- 
yond the preferential dividend. Will v. 
United Lankat Plantations Co. 81 L. J. 
Ch. N. S. 718. 


Criminal law — trial — right of prisoner 
to have evidence translated. That a prisoner 
ignorant of the English language has no 
inherent right to be furnished with a 
literal translation of all that takes place 
at the trial, so that where the substance 
of the evidence in chief of a witness 
called on his behalf is explained to him, 
the omission to explain to him in like 
manner what the witness said on cross- 
examination is not a ground for quash- 
ing a conviction, the prisoner having 
been represented by counsel and having 
suffered no prejudice by the omission, is 
held by the supreme court of Nova 


Recent English and Canadian Decisions 









Scotia in Rex v. Sylvester, 19 Can. 


Crim. Cas. 302. 


Husband and wife — liability of hus- 
band for support furnished wife. That the 
father of a married woman, living apart 
from her husband with his consent, is 


without recourse against him for the ex- 


pense of the support he has furnished 
his daughter, is held in Gladston v. Slay- 
ton, Rap. Jud. Quebec, 21 B. R. 440. 


Party wall—obligation to contribute to 
cost. A decision of the Quebec court 
of King’s bench heretofore noted in 
these columns, to the effect that no ob- 
ligation to contribute to the cost of a 
wall as a party wall existed on the part 
of one who erected a building adjoining 
it without, however, resting any con- 
struction upon it, or putting beams into 
it, although he covered both walls at the 
top with a piece of metal to keep water 
from between the two structures, and 
by reason of the protection which it 
gave him against the weather was not 
obliged to make his own wall weather- 
proof, has been reversed in Morgan v. 
Avenue Realty Co. 46 Can. S. C. 589, in 
which the view was taken that the wall 
having been in fact utilized as an ex- 
terior wall for every purpose except that 
of support, the defendants were obliged 
to pay one half the value of the portion 
utilized. 


Vendor and purchaser — statute of 
frauds — oral agreement as to character of 
title to be given. An oral agreement on 
the part of one who has purchased land 
subject to the rights of one holding a 
contract therefor, that if such vendee 
will complete his payments he will give 
him a Torrens title, is not “a contract or 
sale of lands, tenements, or heredita- 
ments, or any interest in or concerning 
them, within the meaning of the statute 
of frauds. Smith v. Ernst, 22 Manitoba 
L. Rep. 363. 
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Think nought a trifle, though it small appear ; 


Small sands the 
make the year 
And trifles life.—Y oung, 


The Meaning of an Oath. The follow- 
ing brief extract from the stenograph- 
er’s minutes of a hearing before a depu- 
ty coroner, in one of our large cities, 
presents a new exposition of the instruc- 
tions which should be given to a witness, 
relating to the solemnity of an oath: 

The Deputy Coroner: “Do you know 
what it means to raise your hand, to be 
sworn ?” 

The Witness: “Yes, sir.” 

The Deputy Coroner: “What does it 
mean ?” 

The Witness: “It means you are 
swearing against things you shouldn’t 
go up against.” 

Q. “Do you go to school, or did you 
ever go to school ?” 

A. “Yes, sir.” 

Q. “Have you ever been taught what 
an oath is by any of your teachers?” 

A. “No, sir.” 

The Deputy Coroner: “Well, an oath 
means that you will tell the truth and 
nothing but the truth, and if you get 
caught at it, if you are not clever enough 
in doing it, you will be punished by law.” 

The Witness: “Yes, sir.” 


False Teeth. Artificial molars have 
recently been given prominence in the 
press despatches. In the first instance 
they are made a ground of divorce. Be- 
cause she objects to wearing second- 
hand teeth, Mrs. Mathias Simons has 
filed suit for divorce. In her complaint 
against her husband she declared that 
he failed to provide her with the neces- 
sities of life. The principal specifica- 
tion in her bill is that he refused to buy 
her a set of false teeth and tried to force 
her to wear a set of molars that he had 


mountain, moments 


discarded. She asserts that he told her 
that they were plenty good enough, and 
that he did not intend to waste money on 
such luxuries as “store teeth” when he 
had a plentiful supply in the house. 

A news item discloses the greed of two 
highwaymen who held up Daniel Burns 
at Indianapolis and took from him $11 
and his set of teeth. Burns told the 
police he did not care for the money, but 
he wanted his teeth. He had placed his 
false teeth in his vest pocket. When one 
of the robbers felt in that pocket, Burns 
cried : 


“Don’t take my teeth. They are in 


that pocket.” 
“Shut up! 
the response, and Burns received a rude 
push as the men fled. 
But foot pads are not the only ones 
who can appropriate and get away with 


We can use ‘em,” was 


a man’s dental equipment. Entering 
police headquarters in a state of sup- 
pressed excitement, Harry Mills of At- 
lantic City, for many years a member of 
the beach life-saving corps, startled Desk 
Sergeant Ware by abruptly asking: 
“What in blazes does a crab want with 
a set of false teeth?” 


“This is no joke, Sergeant,” and then 
he proceeded to unfold a tale of how, 
while catching crabs, he spit out his 
teeth with a mouthful of tobacco juice 
and saw a huge crustacean seize them 
and scuttle to the bottom of the sea. 

But while taking teeth, why not take 
them by wholesale? This is what hap- 
pened in Brooklyn where sixty men and 
women were forced to forego their Sun- 
day dinners because some mean bur- 
glar had stolen their false teeth. 
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The loot of the teeth took place at 
the residence of Dr. Leo Herman. Dr. 
Herman’s week’s work—the completion 
of sixty sets of teeth—lay on his work 
table Saturday evening when he went 
with his wife to the theater. The bur- 
glar entered while the couple were away. 

He bundled up a pile of furs, too, but 
the load of teeth and $800 worth of gold 
for filling proved too heavy, so he left 
the more bulky property behind. 

A New Jersey man conceived the 
idea of stealing his wife’s teeth to keep 
her at home. She proceeded to the silk 
factory where he was employed and gave 
him a beating that he will remember. 

She got the teeth, incidentally, and re- 
paired to the office of the mayor and got 
a warrant for the arrest of her husband. 
The mayor said she had already admin- 
istered a fair share of chastisement, and 
let him off with a reprimand. 

In Kansas City false teeth, although 
not legal tender, seem to pass current, or 
at least are acceptable as a pledge. It 
is recorded that recently a man with a 
permanent thirst entered a saloon in that 
city. He sidled up to the bar and in a 
husky whisper announced to Jerry, the 
red-headed bartender : 

“Say, Bo, I got to have a drink and 
there’s no use discussin’ any compro- 
mise. I’d rather drink than eat an’ my 
stomach craves food. Jus’ to show you 
I’m all right even if I hain’t got no mon- 
ey an’ I’m sincere an’ all that, here’s my 
false teeth for one bowl of suds, man’s 
size, an’ shy th’ collar. Do I cash ’em 
in?” 

“You do,” replied the bartender, and 
took the man’s upper and lower masti- 
cators without so much as a “bat of the 
eye.” 

“Tl be back and redeem ‘em to- 
night,’ assured the jag. 

“If you don’t I'll fit another man to 
em,” warned Jerry as he wrapped the 
molars in a piece of moist tissue paper 
and rang them up in the cash register as 
“5 cents.” 


Not Omniscient. A sleeping car com- 
pany could not reasonably anticipate that 
a match would be in one of its berths, 
and that a servant in cleaning the berth 
would ignite it, and cause bedbug poison, 
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which he was using in the berth, to ex- 
plode and injure him, so that it was not, 
in failing to warn him, guilty of negli- 
gence causing the injury. Pullman Co. 
v. Caviness, 53 Tex. Civ. App. 540, 116 
S. W. 410. 


Gave it Up. ‘Dam’ fell from the lips 
of Judge Coxe in the United States cir- 
cuit court of appeals as he scrutinized 
the court calendar. The startled clerk 
took the paper the judge handed to him. 
Then the clerk, too, said “dam.” But 
he got no further. With the air of a 
man who gives up guessing, he called 
“No. 17.” The case up for trial was: 

“Damstiesacktiesselspabot versus the 
United Fruit Company.” 

It is now known as the case of “The 
Alphabet versus United Fruit.” 


Frontier Justice. W. P. Thompson, a 
Cherokee citizen engaged in the practice 
of law at Vinta, Oklahoma, practised 
in the Cherokee tribal courts and has 
some interesting recollections of them. 
He says that the first circuit judge who 
had charge of criminal matters in the 
Cherokee nation was James Brown. The 
Cherokee men of the earlier time were 
uneducated, but had sound common 
sense, and of such was Judge Brown, of 
the Skinbayou district. The first mur- 
der case in the Cherokee country was 
tried before Judge Brown, the prison- 
er being defended by Richard Fields, a 
lawyer of national repute among the 
Cherokees. When the prisoner was ar- 
raigned, the court asked him if he was 
guilty or not guilty. 

The prisoner rose and said: “Judge, I 
killed the man, but I had to kill him to 
save my own life.” 

Without further procedure Judge 
Brown read the law and said to the sher- 


“Mr. Sheriff, take this man out and 
hang him in three days.” 

Fields sprang to his feet and protested 
that the man had not been tried, and 
that he could not be hanged until convict- 
ed. 

“Hain’t been convicted?” said Judge 
Brown. “Don’t he say he killed the 
man, and don’t the law read that if a 
man kills another man he must be hung? 
Don’t need no trial.” 
























































































































































































































































Case and Comment 


Fields persisted in his protest until 
the judge became exasperated and said, 
warningly : 

“Richard, you set down and if you 
get up again I'll have you put in for 
accessory.” 

Fields appealed to the chief of the 
Cherokees, who persuaded Judge Brown 
not to have his sentence carried into exe- 
cution. 


Eggs. The D branch appellate court 
sitting in Chicago, defined the meaning 
of “eggs” in the appeal of Ira McCart- 
ney against the Wisconsin Dairy Farms 
Company. McCartney, having brought 
suit against the Wisconsin company for 
a balance due on a shipment of eggs, 
upon a trial by a jury recovered a judg- 
ment for the full amount of his claim. 
The defense was that the eggs shipped 
were not up to the quality specified in 
the order. The order called for “good 
No. 1 current receipt fresh eggs,” and it 
was claimed that a considerable portion 
of the eggs shipped was of an inferior 
grade. Says Justice McSurely, in writ- 
ing the opinion: 

“By the uninformed, eggs are ordina- 


rily divided into two classes ; that is, good 
eggs and bad eggs; but we are told by 
the evidence herein that among those 
engaged in the business many grades of 
eggs are recognized; that an egg, like 
man, in its time plays many parts, its 


acts being seven stages. At first they 
are called ‘extras,’ then ‘No. 1,’ and then 
‘dirties,’ then ‘checks,’ and then ‘spots.’ 
The sixth stage shifts into ‘leakers.’ The 
last stage of all that ends this strange 
eventful history is ‘rots,’ but probably 
not ‘sans tatse, sans everything.’ ” 

The reviewing court is of opinion that 
the jury knows about as much concern- 
ing eggs as the court does, and refuses to 
interfere with the verdict and judgment. 

—Chicago Daily Law Bulletin. 


A New Law Firm. The law firm of 
Pierce & Pierce, the members of which 
are Harold Pierce and Nellie C. Pierce, 
née Brewer, will open offices at Albuquer- 
que, New Mexico. Mrs. Pierce has for 
the past four years been secretary of 
the New Mexico Bar Association, and 
has the distinction of being the only 
woman lawyer in the state. 

Miss Brewer and Mr. Pierce were 
married by Chief Justice Roberts in the 
supreme court room at Santa Fe, No- 
vember 14, and have sent out the follow- 
ing unique announcement : 

“In the Supreme Court, State of New 
Mexico, Decree. 


This cause coming on for hearing upon 
the application filed herein and the Court 
being fully advised in the premises. 

Doth order, adjudge, and decree, that 
the application of Harold Pierce and 
Nellie C. Brewer of Albuquerque, for 
merger of identity and interests be grant- 
ed and said applicants are hereby de- 
clared to be an indissoluble unit. 

Done this 14th day of November, A. 
D. 1912, at Santa Fe, New Mexico. 

Clarence J. Roberts, 
Chief Justice. 


A New Interpretation. Some time ago 
an Oklahoma lawyer, who had been ad- 
mitted to practice in the territorial days, 
dropped into the office of a fellow mem- 
ber of the bar and inquired, “Have you 
got the 24th American for December?” 
Cross-examination revealed the fact that 
he was searching for a decision which he 
said appeared in the 24th American for 
December. On being asked whether he 
had a citation to the case, he produced a 
scrap of paper on which was written 
“24 Am. Dec.” 

This recalls the rural lawyer who re- 
cently in citing “Cyc.” in court pro- 
nounced it as though spelled “sick.” 
















































“Penal Philosophy.” By Gabriel 
Translated by Rapelje Howell. 
Brown, & Co., Boston.) $5.00 net. 

This is the fifth volume in the Modern 
Criminal Science Series that is being trans- 
lated and published under the auspices of 
the American Institute of Criminal Law and 
Criminology. The late Gabriel Tarde, long 
a criminal magistrate, and a lecturer on po- 
litical science at the University of Paris, was 
acknowledged to be a legal philosopher of the 
first rank. But criminal psychology and penal 
philosophy remained his first interest, as seen 
in his ‘ ‘Underground Man” and “Comparative 
Criminality.” In the present work he stands 
out as, perhaps, the most creative thinker of 
contemporary France in criminal philosophy. 
He was as much at home in the general field 
of sociology as in the province of criminology. 

Tarde’s explanation of crime was essen- 
tially sociological in nature, and was based 
upon general principles of society and social 
relations, in some respects strikingly original. 
Under his view, crime is primarily a social, 
and not a biological or physical fact; and the 
criminal must be studied as the social, rather 
than the organic individual. 

The work consists of three closely related 
parts. In the first the author states that he 
has attempted to reconcile moral responsibility 
with determinism, the human conscience 
with science, which the conception of free 
will seemed to have separated with an insur- 
mountable gulf. There is also an explanation 
of the criminal side of societies, and finally 
there is a pointing out of a few legislative 
or penitentiary reforms which are the prac- 
tical conclusion of the theoretical premises. 


“The Fourteenth Amendment 
By Charles Wallace Collins. 
& Co., Boston.) $2.00 net. 

This is a study of the operation of the 
restraint clauses of § 1 of the Fourteenth 
Amendment to the Constitution of the United 
States. The valuable material contained in 
the volume is the outgrowth of a paper read 
before the Government Club of Harvard Uni- 


Tarde. 


and the 
(Little, 


States.” 
Brown, 


“RS pm Ae Articles 


“Men disparage not antiquity who prudently exalt new inquiries.” —Sir Thomas Browne. 


(Little, . 
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versity during the winter of 1910, since which 
time the author has treated of the subject in 
leading academic and legal journals. 

He states in his preface that he “has made 
no use of the current digests of decision, an- 
notations to the Constitution, nor of the in- 
dices to the. Supreme Court Reports, except 
by way of comparison of results,’ but “has 
gone directly to the body of the reports and 
given each case a personal examination.” 

“The true nature of the Fourteenth Amend- 
ment to the Constitution of the United States,” 
says the author, “is little known. The proc- 
ess of its operation are intricate and com- 
plex.” The “reiteration of certain salient fea- 
tures may not be amiss in serving to render 
more familiar a subject that, although not 
new historically, has been scantily discussed.” 


Among other subjects, chapters are devoted 
to “The Practical Scope of the Amendment,” 
“Results to the Negro Race,” “Federal Inter- 
vention,” “The Corporations and the Twilight 
Zone,” “The Failure of the Fourteenth 
Amendment as a Constitutional Ideal,” and 
“Proposed Remedies.” 


The author regards the practical operation 
of the Amendment as highly unsatisfactory 
and of positive harmful tendencies. He pro- 
poses the following remedies: 


1. Limit the right to writs of error to the 
state courts, under questions involving the 
Fourteenth Amendment, only to those cases 
where the state court of final jurisdiction is 
divided on the question; that is to say, not 
unanimous. If the state court of final juris- 
diction is of the unanimous opinion that the 
state law or procedure in question is not 
repugnant to the Fourteenth Amendment, then 


no writ of error shall be allowed. 


2. Prohibit to the Federal district courts, 


or to any of the Federal district or circuit 
judges, the power to assume, by virtue of the 
Fourteenth Amendment, jurisdiction of any 
injunction, habeas corpus, or any other high 
or extraordinary proceedings by way of re- 
straint upon, or intervention into, the activities 
of the states. 
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3. Provide that no state law or procedure 
shall be declared unconstitutional by the Su- 
preme Court of the United States, as being 
repugnant to the provisions of the Fourteenth 
Amendment, except by a unanimous opinion of 
that court. 

A bill has already been introduced in the 
Senate the provisions of which include the 
last-mentioned suggestion. 


“Laws Governing the Exclusion and Expulsion 
of Aliens in the United States.” By Clement L. 
Bouvé. 1 vol. Buckram, $6.50. 

“Letters to a Young Lawyer.” By Arthur M. 
Harris. De luxe edition. Red leather, gold 
top, $2. 

“Chattel Mortgages and Conditional Sales in 
New York.” By Austin B. Griffin and Arthur 
F. Curtis. 1 vol. Buckram, $3. 

“New Colorado Code and Statutes.” Annotated 
by R. S. Morrison and Emilio D. De Soto. 5 
vols. Special price, $5 per vol. 


Case and Comment 


“Supplement to 1912 Edition of the Corporation 
Manual.” Buckram, $5 

“Courts, Criminals, and the Camorra.” By 
Arthur Train. $1.75 net. 

Hillyer’s “Code of Law Practice and Forms 
for Justice's and Other Inferior Courts of the 
Western States.” 2 vols. $13. 

“The World’s Legal Philosophies.” By Fritz 
Berolzheimer. Translated by Rachel Szold 
Jastrow. $4.25. 

“Comparative Legal 
Miraglia. 

“General Theory of Law.” 
kunov. $3.50. 


Longsdorf's * “Notes on the Ohio and Ohio State 
Reports.” 4 vols. 
“Trial of Title to Lanil in Oklahoma. Indian 


d Laws.” By Wellington L. Merwine. 2 
vols. $15. 


Philosophy.” By Luigi 


By N. M. Kor- 
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48 Canada Law Journal, 602. 

“Can the German Workman’s Insurance 
Law be Adapted to American Conditions ?”— 
61 University of Pennsylvania Law Review, 67. 

“The Battle Line of Labor.”—The World’s 
Work, December, 1912, p. 197. 

Mechanics’ Liens. 

“Protection of Laborers and Materialmen on 
Federal Public Work.”—75 Central Law Jour- 
nal, 367. 

Monopoly. 

“The Reason for the Continued Uncertainty 

of me Sherman Act.”—7 Illinois Law Review, 


Panama Canal. 

“The Panama Canal Act.”—38 Law Maga- 
zine and Review, 15. 

“The International Status of the Panama 
Canal.”—38 Law Magazine and Review, 1. 
Patents. 

“The Proposed Patent Law Revision.”—26 
Harvard Law Review, 128 

“The Compulsory Working of Patents.”— 
24 Green Bag, 513 

“The Patent Monopoly.”—l Georgetown 
Law Journal, 23. 
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Perpetuities. 

“General Powers and the Rule against Per- 
petuities.”—26 Harvard Law Review, 64. 
Politics. 

“German Political Parties and the Press.” 
—Scribner’s Magazine, December, 1912, p. 662. 
Poor and Poor Laws. 

“Recovery of the Cost of Poor Law Relief.” 
—76 Justice of the Peace, 554. 

Practice and Procedure. 

“Reform of Legal Procedure.”—75 Central 
Law Journal, 402. 

“A Maine Lawyer in 
Maine Law Review, 1. 
Principal and Agent. 

“Fraud by Agent.” 
nal, 612. 

Public Defender. 

“The Public Defender.”—32 Canadian Law 
Times, 893. 

Public Service Corporations, 

“Rights and Duties of Public Service Cor- 
porations.”—22 Yale Law Journal, 39. 

Recall. 

“Ts it a Genuine Reform Measure ?—Would 
It be Used to Promote the Public Good or to 
Advance Political Ambitions and Private In- 
terests?”—45 National Corporation Reporter, 
383. : 

“The Recall Procedure Article of the Cali- 
fornia Constitution.”—30 Medico-Legal Jour- 
nal, 29. 

Seals. 

“Seals at Common Law and by Statute.”— 
3 Bench and Bar (N. S.) 25. 
Socialism. 

“Marxism versus Socialism.”—27 
Science Quarterly, 605. 

Statute of Uses. 

“The Political 


a Code State.”—6 


48 Canada Law Jour- 


Political 


Causes which Shaped the 


Statute of Uses.”—26 Harvard Law Review, 
108. 
Taxes. 

“Taxes and Prosperity.”—19 Case and Com- 
ment, 468. 

“The Taxation of Land Values.”—19 Case 
and Comment, 473. 

“Single Taxation.”—19 Case and Comment, 
449, 

“The Single Tax as a Fiscal Policy.”—19 
Case and Comment, 476. 

“The Federal Corporation Tax.”—19 Case 
and Comment, 457. 

“Theories of Mortgage 
Case and Comment, 462. 

“The Wisconsin Income 
Case and Comment, 441. 

“Inheritance Taxation.”—19 Case and Com- 
ment, 452. 

“Recent Tax Reforms Abroad.”—27 Politi- 
cal Science Quarterly, 577. 
Treaties. 

“Russian-American Commercial Relations.” 
—27 Political Science Quarterly, 631. 
Trusts. 

“The Golden Rule Trust.”—The Outlook, 
November 23, 1912, p. 617. 
Uniform Legislation. 

“The Progress of Uniform State Legisla- 
tion, 1911-12.”—24 Green Bag, 457. 
War. 

“The Story of the Balkans.”—The Outlook, 
November 23, 1912, p. 606. 

“The Spirit of the Balkans.”—The Outlook, 
November 9, 1912, p. 534. 

“The Greatest Battle in the Balkan War.”— 
The Outlook, November 16, 1912, p. 570. 

“The War of Five Nations.”—The Outlook, 
November 23, 1912, p. 625. 


Taxation.”—19 


Tax Law.”—19 


Business men may have a lucky stroke of fortune; preachers may buy 
or borrow sermons; quacks may win riches by a patent medicine, but the 


lawyer can rely on no one but himself. 


He is like the Knight in the 


ancient tournament, when the herald sounded the trumpet and rode down 
the lists —whether he splintered his enemy's lance or was unhorsed himself, 
depended upon his own prowess and skill—Chauncey M. Depew. 
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Hon. Eleazer Wakeley 


The Nestor of the Nebraska Bar 


LEAZESE 

WAKELEY, of 
Omaha, Nebraska, 
known as the Nestor 
of the Nebraska bar, 
and who died No- 
vember 21st last, in 
his ninety-first year, 
may be rightly des- 
ignated a lawyer of 
the old school. 

He was born in 
Cortland County, 
New York, June 15, 
1822, seven years to 
a day after the 
Battle of Waterloo. 
He removed while 
yet a boy, with his 
parents, to a farm 
near Buffalo, New 
York, which was 
then a town of about 
3,000 people, and 
then to Elyria, Ohio. 
Here, with his 
friend, Henry W. 
Tenney, afterwards 
for years a promi- 
nent lawyer in Chi- 


cago, he worked in a printing office 
He and Tenney rose at 3 
or 4 o’clock in the morning, and studied 
Latin and translated Horace and Virgil 
until the regular day’s work commenced. 


setting type. 
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In 1844 the fam- 
ily moved to White- 
water, Walworth 
county, Wisconsin. 
His sole possessions 
at this time were 
Stephen on Plead- 
ing, and $5. From 
the very beginning 
of his practice, in 
1844, to its end, in 
1912, he gave to all 
questions _ involved 
in his cases the at- 
tention and research 
demanded by their 
character, regardless 
of the amount of 
money which might 
be involved. His 
decision to adopt the 
law was stimulated 
by hearing men like 
Thomas Corwin, 
William Allen, 
Thomas Ewing, 
Lewis Cass, Cassius 
M. Clay, and Thom- 
as L. Hamer ad- 
dressing great gath- 


erings in northern Ohio, in the political 
campaigns from 1840 to 1844. 

He was a member of the last terri- 
legislature of Wisconsin and 
chairman of the committee which draft- 
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ed the act providing for the convention 
which, in 1848, framed the Constitution 
under which Wisconsin was admitted as 
a state. He was, with one exception, 
the youngest member of that body, and 
was doubtless its sole survivor. 

In 1857 he was appointed by Frank- 
lin Pierce, associate justice of the terri- 
tory of Nebraska, coming immediately to 
Omaha by way of St. Louis, and thence 
up the Missouri river by steamboat. His 
district comprised three organized coun- 
ties, and all the unorganized territory 
extending to the British possession on 
the north and the Rocky Mountains on 
the west,—an area of about 350,000 
square miles, and_ constituted the 
largest judicial district in the United 
States 

He returned to Madison, Wisconsin, in 
1861 and formed a law partnership with 
William F. Vilas, afterwards Postmaster 
General and United States Senator from 
Wisconsin. Here he wrestled with such 


legal giants as Matthew H. Carpenter, 
George B. Smith, S. U. Pinney, E. G. 
Ryan, Jonathan E. Arnold, and Judge 
Spooner, father of Senator John C. 


Spooner. 

He returned to Omaha in 1867 and 
practised his profession until 1883, when, 
although a stanch Democrat, he was, at 
the request of his fellow citizens gener- 
ally, appointed to the district bench by 
Governor Dawes, a Republican. In 
speaking of this appointment a news- 
paper said: “We thank Governor Dawes 
in the name of the people of all parties 
for an appointment which is an honor to 
the state and to us all.” 

For seven years he acted as attorney 
for the Union Pacific Railroad Company 
as associate of Andrew J. Poppleton, one 
of the oldest and most brilliant lawyers 
of the Nebraska bar. 

In 1873 Judge Wakeley defended the 
Omaha Daily Herald in a remarkable 
libel suit brought by David A. Butler, 
governor of the state. His defense is 
said to have been conducted with con- 
summate tact, and his cross-examination 
of Governor Butler has been celebrated 
as a model in that line of legal work. 

At seventy years of age, in 1891, he 
retired from the bench, opened an office 
in the New York Life Building, and con- 
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tinued in active practice for twenty-one 
years, down to November 21, 1912. 

Governor Lorenzo Crounse, a Repub- 
lican, appointed him as leading counsel 
for the state in a suit brought by its for- 
mer state treasurer, James E. Hill, and 
his bondsmen, growing out of the fail- 
= of the Capital National Bank of Lin- 
coln. 

He was a member of the Episcopal 
Church, and as chancellor of the Episco- 
pal Diocese of Nebraska in 1911, in his 
ninetieth year, he went to Boston and ar- 
gued some intricate questions growing ' 
out of the construction of the will of the 
Rt. Rev. George Worthington, former 
Bishop of Nebraska. 

In January, 1912, he took the labor- 
ing oar upon the oral argument in the 
supreme court of Nebraska in a case in- 
volving the validity of a bequest in the 
will of John A. Creighton for a home 
for working girls, the will itself dispos- 
ing of an estate of $4,000,000. Upon a 
casual reading of the Creighton will, in 
1905, he discovered a mathematical er- 
ror in the proposition laid down for the 
distribution of the residuum—the greater 
part of the estate—and as the result of 
which the vast estate was amicably set- 
tled to the satisfaction of all interested. 

In the Hill case he invoked the origi- 
nal jurisdiction of the supreme court con- 
ferred by the Constitution of Nebraska 
in cases where the state is a party, and 
tried the case twice before a jury speci- 
ally impaneled therefor. 

Foremost in his mental equipment as a 
lawyer was his wonderful faculty of an- 
alyzing and of reducing to elemental sim- 
plicity the legal propositions lying at the 
bottom of a case, to eliminate all unim- 
portant facts, and then to present his 
points with a wonderful clearness of 
statement and cogency of reasoning. He 
selected his battle ground after a most 
careful study of his case, and was then 
most tenacious of his position and fought 
to the end. His power of concentration 
and his ability to fix his whole mind and 
thought on the particular case in hand 
was one of his remarkable characteris- 
tics. So, also, was the ceaseless and in- 
defatigable energy which marked his 
sixty-eight years of work at the bar and 
on the bench. He never undervalued 











the vigilance of his opponent; he never 
took anything for granted. 

With these attainments he carried to 
the bench and to the bar a silent but po- 
tent factor; namely, the impress of an 


‘unimpeachable character and integrity, 


recognized by all men of all classes. He 
was absolutely honest. He was always 
ready to do anything in his power to help 
a friend or to advise his younger broth- 
ers at the bar. 

He was a member of the American Bar 
Association, attending its meetings in 
Denver, St. Paul, and Buffalo, which had 
grown from a village of 3,000 people, in 
his boyhood, to a population of 425,000 
at the time of this meeting. He was not 
only respected, but he was held in most 
affectionate remembrance, by every mem- 
ber of the Nebraska bar. He had served 
twice as president of the Nebraska State 
Bar Association and attended its meet- 
ings and its annual banquets regularly, 
including its last, in 1911. At these, it 
had for many years been the custom for 
its members as soon as they had as- 
sembled in the banquet room, to drink 
their first toast to Eleazer Wakeley. 

The French say that no man can be 
truly great who lacks the sense of hu- 
mor. Judge Wakeley possessed this 
sense in a degree which would never be 
suspected from a look at his dignified and 
studious face. A letter which he wrote 
to G. W. Ambrose, a brother attorney, 
in 1875, is a masterpiece of quiet humor. 
He borrowed a book from Ambrose and, 
after the lapse of four months, the latter 


. write him a brief note, calling attention 


to the time he had had it and asking 
that he return the volume if he was 
through with it. Judge Wakeley replied 
as follows: 

Dear Ambrose:—I herewith comply 
under protest with your untimely request 
that I shall return your book. 

You remark that you have held my re- 
ceipt for it some four months. This is 
probably true. But if you will read the 
statute of limitations of Nebraska you 
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will observe that it does not bar any 
claim, under any written instrument, un- 
til the lapse of five years, leaving you 
about four years and eight months still 
to reclaim your book. Why, then, this 
undue precipitancy ? 

Will you permit me, as a searcher after * 
legal knowledge, respectfully to inquire 
if you can refer me to any respectable 
authority requiring the borrower of a law 
book to return it within four months? I 
have read a large number of cases in 
my time, and I do not remember one in 
which such a proposition is advanced, al- 
though there may be an occasional dictum 
to the effect that the borrower is under 
a moral obligation to return the book as 
soon as he becomes able to buy one for 
himself. : 

Considered upon principle and without 
reference to authority, how would the 
proposition stand? Is it reasonable to 
suppose that a man engaged in a some- 
what active practice can find time in four 
months to read through all the books he 
borrows, besides perusing the daily pa- 
pers, answering dunning letters, and 
keeping up with the Beecher-Tilton liter- 
ature? That case, you will remember, 
was going on for some two months after 
I got your volume. 

You remark that you often wish to 
consult the book. I highly commend that 
resolution. You would certainly find it 
beneficial to occasionally read some law, 
and, if you should become accustomed to 
it, you will find it comparatively easy; 
only, don’t overdo it at first. 

The only thing I object to in that para- 
graph is an implication that I would not 
allow you to consult the book at my of- 
fice. This is unjust. I have never re- 
fused the owner of a book that privi- 
lege, even when it has occasioned incon- 
venience to myself. 

In conclusion, permit me to suggest 
that, if you really cannot afford to keep 
law books for other practitioners to use, 
it would be a philanthropic thing for you 
to sell them to someone who can. 





Hon. Stuart D. Walling 


Justice of the Colorado Court of Appeals 


HE passing of Judge Walling is re- 
gretted not alone by those who knew 
him, but by all Colorado. 

Judge Walling had been a leading 
figure of the Colorado bar since 1882, 
and a member of the Denver bar since 
1888. He was appointed to the court 
of appeals bench by Governor Shafroth, 
and served’ with 
marked capacity. 
Despite the fact 
that he was in poor 
health, suffering in- 
tensely at times, his 
indomitable nature 
kept him at his post 
of duty, and he gave 
his decisions faith- 
fully until the end 
of the last session. 

He was a native 
of Iowa, having 
been born at Keo- 
kuk, September 18, 
1857. After his ad- % 
mission to the bar := 
he practised law at 
Circleville, Ohio, for 
a year, from whence 
he came to Colorado 
in 1882, as the rep- 
resentative of east- 
ern capitalists inter- 
ested in the develop- 
ment of Leadville, 
and became asso- 
ciated in the prac- 
tice of law with Charles C. Parsons. 

Six years later he came to Denver and 
associated in the practice of his profes- 
sion with the late Samuel P. Rose. Fol- 
lowing his partner’s death, he became 
associated with the firm of Rogers, Sha- 
froth, & Walling, of which the governor 
was a member. He continued with that 
firm until appointed to the court of 
appeals. 

This position was the only one of 
public trust he ever held. An effective 


HON. STUART D. WALLING 


speaker, studious, careful, and success- 
ful, Judge Walling regarded the judi- 
ciary as the custodians of a sacred trust, 
and it was only after the most earnest 
solicitation that he was prevailed upon 
to put away the private life which he 
had led for so many years, and assume 
the manifold obligations which he felt 
a position on the 
appellate bench 
would entail. 
Judge Walling 
was recognized as 
one of the most 
learned jurists of 
the state. Even the 
political agitation 
which the appoint- 
ment of the judges 
of the new court of 
appeals caused, left 
him untouched. The 
character of his de- 
cisions since his 
elevation to the ap- 
peals bench has 
more than sustained 
the confidence which 
was reposed in him 
prior to his selec- 
tion by the governor 
to fill the important 
post. 


“Judge 


Walling 
was a lawyer of no 
mean ability, as the 


bar of Denver 
knows,” said Mr. Parsons, his former 
partner. “He came of a family of law- 
yers, and all were, like him, attorneys of 
ability. His advent in Leadville brought 
to Colorado the promise of a great law- 
yer, and he fulfilled that promise. 

“His prospects as a judge were bright. 
He possessed the true judicial ability, 
and his decisions have all had the com- 
bined elements of justice and impartial 
reasoning. He loved the law and he 
honored that profession.” 
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“What should a man do but be merry >” —Shakspeare 


Direct Evidence. The lawyer shook 
his finger warningly at the witness and 
said, “Now, we want to hear just what 
you know ; not what someone else knows, 
or what you think, or anything of that 
kind, but what you know. Do you un- 
derstand ?” 

“Wal, I know,” said the witness, with 
emphasis, as he lifted one limber leg 
and laid it across the other, “I know that 
Clay Grubb said that Bill Thompson told 
him that he heard John Thomas’s wife 
tell Sid Shuford’s gal that her husband 
was there when the fight tuk place, and 
that he said that they slung each other 
around in the bushes right consid’able.” 
—Youth’s Companion. 


A Matter-of Etiquette. “I have cer- 
tainly received the subpcena, but I shall 
not appear—could not, in fact,” the Lady 
Josephine explained. “Not only am I 
not socially acquainted with Mr. Justice 
Bargrave Deane, but the whole tone of 
his communication is so impossible that 
I absolutely refuse to know him.” 
Sporting Times. 


Complaint Remedied. Clerk—NMr. Sap- 
leigh complains in his letter that he is 
not hearing anything about his suit. 

Lawyer—Send him a bill—Fliegende 
3laetter. 


Strictly True. A well-known lawyer 
in Boston had a horse that always 
stopped and refused to cross the mill- 
dam bridge leading out of the city. No 
whipping, no urging, would induce him 
to cross without stopping. So he adver- 
tised’: him—“To be sold, for no other 
reason than that the owner wants to go 
out of town.” 


Worked Overtime. 
mine has a nerve.” 

“Why so?” 

“Listen to this item in his bill: ‘For 
waking up in the night and thinking 
over your case, $5.’ ”"—Boston Tran- 
script. 


“That lawyer of 


Knew What he Wanted. A_ calored 
man wanted a divorce on the ground of 
“exertion.” 

“You mean desertion,” corrected the 
lawyer. 

“No, sah; she haint left me,” answered 
his client. “I said ‘exertion’ an’ dat’s 
de ground perzackly. She done exert 
herself to make me mizzable, sah. Put 
it on de ground ob exertion.’”—Boston 
Transcript. 


Willing to Arbitrate. ‘‘Is you de S. P. 
C. A.?” asked the negro, with his arm 
in a sling. 

“I am a member of the society,” re- 
plied the earnest-looking young man. 

“Well, I wants to repo’t my mule to 
you. I been arrested twice on his ac- 
count an’ I ain’t g’ine to hab no mo’ 
words wif ’im.” 

“Has anybody hurt him?” 

“No, boss. But look at me. I has 
been kicked, tromped on, an’ cussed in 
mule talk. If I’s got to be kind to dat 
animal, I wants some understandin’ dat 
will compel reciprocity or, at de very 
leas’, arbitration.”—Washington Star. 


A Last Resort. An attorney at law 
who wished to show his smartness by 
quizzing an old farmer from the interior 
of New Jersey began by asking him if 
there were many girls in his neighbor- 
hood. 


571 





572 


“Yes,” replied the old man, “there’s 
a dreadful sight of ’em—so many that 
there ain’t half enough respectable hus- 
bands for ’em all, and some of ’em are 
beginning to take up with lawyers.” The 
attorney didn’t follow up the subject. 


The Lay Mind. “Talking of law,” 
said Pompey, “makes me think of what 
de ‘mortal Cato, who lib ’mos a tousand 
years ago, once said—‘De law am like 
a groun’ glass window, dat gibs light 
‘nuff to light us poor folks in de dark 
passages of dis life; but would puzzle 
de debbel hisself to see through it.’ ” 


Not “up” in Grecian History. A big po- 
liceman who walks a beat near a Greek 
settlement always gets angry when he 
hears this told at his expense, but there 
are those who will vouch for its truth: 

About a month ago a young man very 
much excited rushed up to this policeman 
and exclaimed : 

“Say, Jim, did you hear about a Greek 
by the name of Socrates taking poison ?” 

“I did not,” Jim replied innocently. 
Then he added, thoughtfully stroking his 
chin: 

“Sure, that’s the first time I ever 
heard of a Greek going up against any- 
thing stronger than what he sells in his 
own coffee houses. I guess I’d better look 
this up and bulletin all the details to the 
department. It’s an unusual case.’ ”— 
Kansas City Journal. 


An Accommodating Judge. Judges were 


very considerate in the old days. Lord 
Brampton, in his reminiscences, relates 
a story illustrating this. 

Baron Martin, a famous English jurist 
of the old school, whose native leniency 
and sense of fun often placed him at the 
mercy of the very men he was trying, 
was once about to sentence an old of- 
fender charged with a petty theft. 

“Look,” said the baron, with an as- 
sumption of severity; “I hardly know 
what to do, but you can take six 
months.” 

“T can’t take that, my lord; it’s too 
much,” said the prisoner, respectfully 
but firmly. “I can’t take it. Your Lord- 
ship sees I didn’t steal very much, after 
all.” 

The baron indulged in one of his low, 
chuckling laughs before replying :— 
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“Well, that’s verra true; ye didn’t steal 
much,” he said. “Well, then, ye can 
tak’ four months. Will that do—four 
months ?” 

“Nay, my lord, but I can’t take that 
either,” was the reply. 

“Then tak’ three.” 

“That’s nearer the mark, my lord,” 
the prisoner said, approvingly. “But I'd 
rather you made it two, if you will be 
so kind.” 

“Verra well, then, tak’ two,” said the 
judge with the air of one who is pleased 
to have done the right thing at last. 
“And mind, don’t you come again. If 
you do I'll give ye—well, it all de- 
pends!”—London Tit-Bits. 


Scientific Pleading. A fat old gentle- 
man was bitten in the calf of his leg 
by a dog. He at once rushed to the office 
of the justice of the peace and preferred 
a complaint against a joker in the neigh- 
borhood, whom he supposed to be the 
owner of the offending cur. The follow- 
ing was the defense offered on trial by 
the wag :—First, by testimony in favor 
of the general good character of my dog, 
I shall prove that nothing could make 
him so forgetful of his canine dignity as 
to bite a calf. Second, he is blind, and 
cannot see to bite. Third, even if he 
could see to bite, it would be utterly im- 
possible for him to go out of his way to 
do so, on account of his severe lameness. 
Fourth, granting his eyes and legs to be 
good, he has no teeth. Fifth, my dog 
died six weeks ago. Sixth, I never had 
a dog. 


A Legal Opinion. “A cat sits on my 
back fence every night and he yowls and 
yowls and yowls. Now, I don’t want 
to have any trouble with Neighbor Jones, 
but this thing has gone far enough, and 
I want you to tell me what to do.” 

The young lawyer looked as solemn 
as an old sick owl, and said not a word, 
says the New York Press. 

“I have a right to shoot the cat, haven’t 
or 


“I would hardly say that,” replied 
young Coke Blackstone. “The cat does 
not belong to you, as I understand it.” 

“No, but the fence does.” 

“Then,” concluded the light of law, “I 
think it safe to say you have a perfect 
right to tear down the fence.” 








